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_An,the year,1838, Henry Hollowell died, leaving. a last will, 
which was duly proyed and recorded. In the said will, after 
a legacy to his brothers and sisters, occurs the follow: 
ing clause: “I give and bequeath to my beloved wife, Eliz 
abeth Hollowell, the remainder of my estate, both real aad 

personal, during her.natural life, and at her death to be equal- 
ly .diyided among her children.” 

_»At.the, time of the death of Henry Hollowell, his. wife, the 
anid. Elizabeth, had three children by a former husband, to 
wit; Sarah, who intermarried with the plaintiff, Edward Ma- 
son, Edward B. Sutton, and Anne, intermarried with Thomas 
H. ‘White. Mrs. Mason was alive at the death of the testa- 
tor, Hollowell, but died before the death of her mother, the 
said Elizabeth, and her husband took letters of administration 
on her estate, and filed this petition for her share of certain 
slaves which passed under the said will. 

The surviving brother and sister contested the right of 
the plaintiff to have a share of these slaves, 

His Honor, in the Court below, decided in favor of the 
plaintiff, and the defendants appealed to this Court. 


Winston, Jr., for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Pearson, OC. J. The question presented is too plain to ad- 
mit of discussion; a legacy given to a class immediately, vests 
absolutely in the persons composing that class at the death of 
the testator; for instance, a legacy to the children of A: the 
children in esse at the death of the testator take estates vest- 
ed absolutely, and there is no ground upon which children 
who may. be born afterwards can be let in. 

A legacy given to a class subject to a life-estate, vests in 
the persons composing that class at the death of the testator ; 
but not absolutely ; for it is subject to open, so as to make, 
room for all, persons.composing the class, not only at the death 
of the testator, but also at the falling in of the intervening 
estate. This is put on the ground that the testator’s bounty 
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should be made to include as many persons who fall under 
the general description or class as is consistent with publi¢ 
policy ; and the existence of the intervening estate makes it 
unnecesary to settle absolutely the ownership of the proper- 
ty until that estate falls in. For instancé, a legacy to A for 
life, and then to her children, or, “then to be divided among 
her children,” vests in the children who are in esse at the 
death of the testator, but it vests subject to open, and make 
room for any children who may afterwards be born before the 
falling in of the life-estate, so as to include as many as possi- 
sible until it becomes necessary, on the ground of public pol- 
icy, to fix the ownership absolutely. 

In our case, the plaintiff’s intestate was one of the class at 
the death of the testator, and although the legacy vested, sub- 
ject to open and let in any persons who might come into ex- 
istence afterwards and answer the description, yet, there is 
no ground on which it can be contended that the death of one 
of the legatees divested her legacy in favor of the surviving 
legatees. To have this effect, there must be words of exclu- 
sion; e. g. to the children of A, living at the time of her death. 


Per Curiam, There is no error. Judgment affirmed. 








State on the relation of R. H. L. BOND v. JOS. RB. BILLUPS, Adm'r. 


In an action against an administrator, on his administration bond, for the 
non-payment of a judgment previously rendered against him, such judg- 
ment is conclusive evidence against him, both as to the debt and the ex- 
istence of assets. 


THis was an action of pest on an administration bond, tried 
before Harn, J., at the Spring Term, 1861, of Perquimons 
Supérior Court. _ ” ' ™ 

“The action was originally brought in the County Court, and 
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the writ was taken out against the defendant, Billups, arnd.the 
sureties to the administration bond, but the record states that 
only the defendant eame and pleaded, and he only appealed 
to the Superior Court. 

The plaintiff offered in evidence a judgment, which had 
been recovered against the defendant, as administrator of one 
T. Billups, at May Term, 1860, of Perquimons County Court ; 
the non-payment of which judgment, was the breach of the 
bond declared on. 

The defendant pleaded fully administered and no assets at 
the time of the original judgment and fully administered and 
no assets in this suit. And on the trial, he offered to show 
that at the time of the judgment in the county court, at May 
Term, 1860, he had paid all the assets of his testator upon 
debts of equal dignity with that of plaintiff, and further, he 
offered to show that he had no assets of his testator at the 
time of the commencement of this suit. His Honor excluded 
the evidence, and the defendant’s counsel excepted. 

Verdiet and judgment for plaintiff, and appeal by the de- 
fendant. 


Winston, Jr., for plaintiff. 
No counsel for defendant in this Court. 


Barriz, J. Thecase of Armstead v. Harromond, 4 Hawks’ 
Rep. 339, is a direct authority in support of the opinion ex- 
pressed by his Honor in the Court below. That was a suit 
upon an administration bond against the administrator and his 
sureties, and although it was held that a previous judgment 
against the adminisirator, in which he was fixed with assets, 
was not evidence against his sureties, as to the assets, yet it 
was evidence against him, both as to the debt and assets. 
That the judgment against the administrator is conclusive, 
appears as well from that case, as from the recent one of 
of Strickland:v. Murphy, 7 Jones, 242. Whether it-was so 
as against the sureties, we need not enquire, for in the case 
now before us, they were not parties to the record in the Sn- 
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perior Court. It is true, that in the county court ther writ 
had been issued against and served upon them, but they did 
not appear and plead, and the judgment in that Court was 
rendered against the administrator alone, from which he/ap- 
appealed, and was, of course, the only party defendant to ithe 
record in the Superior Court. The evidence which heoffered 
for the purpose of showing that at the time of the previous 
judgment against him, he had fully administered all the.as- 
sets which had come into his hands, was, therefore, properly 
rejected, and the judgment must be affirmed. 


Per Ovriam, Judgment affirmed, 








Doe on the demise of LEANDER McCORMIC v. ROBESON LEGGETT. 


An infant who has executed a deed for land, cannot make-.the deed void or 
valid by any act of his done while under age. 

To make the deed ef an infant valid, he must, after coming of age, do some 
deliberate act by which he takes benefit under the deed, or expressly re- 
cognizes its validity. 

Matter which does not affect the title, but only affords an objection to the 
further prosecution of the suit, as it is then constituted, .as marriage or death, 
or the plaintiff's taking possession, must be pleaded or otherwise specially 
brought to the notice of the Court; but matter that goes to affect the title 
as the confirmation of an infant's deed, may be given in evidence under the 
general issue, . 


Action of EsecTMENT, tried before Saunpers, J., at the 
Spring Term, 1861, of Robeson Superior Court. 

The following case agreed was made out by the counsel for 
the respective parties and signed by them. The lessor for 
the plaintiff showed first a deed from Gilbert W. McKay to 
himself for the land in controversy; next a deed from King, 
sheriff of Robeson, to Sherrod F. Leggett, upon a judgment 
and execution against John A. Rowland and Gilbert W. Mc- 
Kay for the same land, the said McKay being the same who 
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firet'sol@'to the lessor of the plaintiff. Plaintiffthen'poved 
that Robeson Leggett went into possession as the tenantwf 
F. Leggett, and was in possession when the ‘declara- 
tioti’ was served on him. The sheriff’s deed is datediFeb. 7, 
1854, reciting a judgment and execution from the courtef 
pleas and quarter sessions of New Hanover county, against 
John(A: Rowland and the said Gilbert W. McKay. Thedeed 
from the said McKay to the plaintiff’s lessor for the same 
land is dated, August 31, 1850. The defendant then putin 
evidence a deed from McCormic, the lessor of the plaintiff, 
to Gilbert W. McKay, for the same land, bearing date 15th 
April, A. D. 1852. The lessor of the plaintiff replied to this 
by showing that he was under age at the time this deed to 
McKay was made, also at the time of bringing his suit, and 
the defendant offered evidence further, that in December, af- 
ter the suit had been brought, McKay, the bargainee, made a 
payment on account of the land which the lessor accepted, 
(admitted then to be of full age.) 
Upon these facts,*the Court directed the jury to find the de- 
fendant guilty, which was done, and from a judgment, ac- 
cording to the verdict, the defendant appealed to this Court. 





Shepherd, for the plaintiff. 
W. ZL McKay, for the defendant. 


Pearson, C. J. ‘The statement of the case made up and 
signed by the counsel for the parties, is not as clear ait 
should be, but from it, and the admissions on the argument, 
these points are presented. 

1. Can an infant, who has executed a deed for land, make 
void the deed by any act while he is under age? for instance, 
by bringing an action of ejectment before he arrives at age, 
against the bargainee ? 

This Oourt considers that the law is settled. While under 
agn, he cannot affirm or disaffirm, confirm or repudiate any 
act or deed; for the obvious reason, that he is supposed to 
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have;the same want of discretion; on account, of ee 
first act or deed is voidable. 

‘2. If an infant sells and makes 0 deo dora. trevt of land, 
and before coming of age, commences an action of ejectment 
against the vendec, and after he arrives at age, pending the 
action of ejectment receives the purchase-money from, the 
vendee, does the fact of receiving the purchase-money con- 
firm the deed, and if so, can such confirmation be taken ad- 
vantage of by the defendant, without a plea since the last con- 
tinuance ? 

We consider it settled that the deed of an infant is not void, 
but is voidable by him after he arrives at age—that in order 
to avoid the deed, mere words are not suflicient, but there 
must be some deliberate act done, by which he takes benefit 
under the deed, or expressly recognizes its validity ; e. g. if 
‘he takes a deed from the vendee for a part of the land which 
he had before conveyed, or if he receives the whole or a part 
of the purchase-money due to him by force and in pursuance 
of the contract under which the deed was executed. See the 
cases, Hoyle v. Stowe, 2 Dev. and Bat. 320; Armfield v. Tate, 
7 Ired. 258; Murray v. Shanklin, 4 Dev. and Bat. 276; Ben- 
ton v. Sanders, Busb. 360. 

In regard to the question, whether this act of confirmation 
can be given in evidence under the general issue, or must be 
pleaded as a plea since the last continuance: The distinction 
is this: when matter occurs pending the éuit, which does not 
affect the title, but merely affords ground for an objection to 
the farther prosecution of the suit as it is then constituted, 
such matter must be pleaded, or be in some other mode spe- 
cially brought to the notice of the Court, as .when a party 
dies or marries, or the plaintiff takes possession of the thing 
sued for. But where the matter affects the title, it may be 
given in evidence under the general issue ; indeed, in the ac- 
tion of ejectment, the pleadings are so much at large, that an 
estoppel may be taken advantage of under the general issue, 
notwithstanding the general rule that estoppels must be plead- 
ed specially. In our case, the act of receiving the purchase- 
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money affected the title; for, by it the deed .was.confirmed, 
and the confirmation related, back so as to give effect,to the 
deed from the time of its execution. See the cases cited 
above. y 

Upon these facts, this Court is of opinion that the Judge 
below erred in directing the jury to find the defendant guilty. 


Per Curiam, Judgment reversed and a venire de novo. 








LARKIN BROOKS v. ASA J. WALTERS. 


Where it appeared that the plaintiff, who lived in Virginia, had put a note 
into the hands of the defendant, who collected it, and at the time of employ- 
ing another to make demand plaintiff stated that he had once before sent 
the defendant’s receipt over and had got nothing, it was held that this did 
riot amount to proof that a demand had been made more than three years 
before the bringing of*the suit, so as to put the statute of limitations in 
motion. 


Action of assumpsir on the common counts, tried before 
Hearn, J., at the Spring Term, 1861, of Washington Superi- 
or Court. 

The plaintiff proved that in the year 1855, he placed in the 
defendant’s hands, for collection, a note of one Griffin, for 
about $85, and that some time thereafter, the defendant re- 
ceived the money. The defendant rested his defense on the 
statute of limitations. By the plaintiff’s witness, it appeared 
that within three years thereafter, and within three years pri- 
or to the bringing of this suit, the plaintiff, who lived in Vir- 
ginia, handed to a witness in Bertie county, in this State, the 
defendant’s receipt for the note; and that this witness demand- 
“ed payment immediately, which the defendant refused. This 
took place after the defendant had received the money. This 
witness also stated, that at the time of handing him the re- 
ceipt, the plaintiff said, he had sent the receipt over once be- 




















fore and had: got nothing on it. At what time this o¢curred, 
the plaintiff did not state, nor did he state any thing more of 
that transaction than that recited. The defendant relied on 
this as evidence that there had been a former demand of the 
money and a refusal more than three years prior to the bring- 
ing of this suit, and called on his Honor to instruct the jury 
that plaintiff’s claim was barred by the statute of limitations. 
His Honor declined so to charge, but told the jury, among 
other things, that as to the first alleged demand, if it was 
made, (which was a question for them,) the defendant knew 
* when, where and by whom it was made; and the fact that he 
gave no such evidence, might be considered by them as tend- 
ing to show that no such demand was made; or if made, was 
made within the limit of the statute. The defendant’s counsel 
excepted fo this part of the charge. 

Verdict and judgment for the plaintiff and appeal by the 
defendant. 


No counsel appeared in this Court forthe plaintiff. 
Winston, Jr., for the defendant. 


Manty, J. In order to sustain the plea of the statute of 
limitations, relied upon in the defense, it is necessary there 
should be proof of a demand and refusal.of the money more 
than three years previous to the bringing of the action. 

We have considered the matter relied on as proof in this par- 
ticular, and conclude it ought not to have any weight or ten- 
dency to establish it. To allow the inference of a demand 
and refusal to be drawn from proof that the claim had, once 
before, been sent to this State and nothing collected on it, 
would be leading the jury into the field of conjecture for mat- 
ter to found their verdict upon. His Honor below, therefore, 
might have told the jury that there was no legal proof tend- 
ing to establish the allegation of a demand and refusal more 
than three years before the bringing of the action, and that 
the plea should be found, therefore, in favor of the plaintiff. 

This result has been attained under the instructions actual- 
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ly given, which makes it unnecessary to discuss their propri- 
ety. No injustice has been done the defendant, and the judg- 
ment against him should, therefore, be affirmed. 


Per Curiam, ' ; Judgment affirmed. 








Den on the demise of E. W. JONES v. E. H. WILLIS. 


Where a tenant entered into the occupation of premises under an express 
lease from month to month, and he continued the occupation for morethan 
two years, there is no reason why he should be considered as a tenant 
from year to year, and thus be entitled to six months notice to quit. 

What notice a tenant from month to month is entitled to— Quere ? 


Action of xsectrment, tried before Hearn, J., at Spring 
Term, 1861, of Washington Superior Court. 

The only question in this cause, was on the necessity of no- 
tice to quit. The premises sought to be recovered, was a 
room in a ware-house in the town of Plymouth. The plain- 
tiff proved that he let the premises to the defendant on 18th 
of December, 1856, at ten dollars for the first month and five 
dollars for every succeeding month that he should hold them ; 
that the defendant then took possession, and has ever since 
occapied the room, the lessor of the plaintiff having posses- 
sion of the other part of the building. He then proved by a 
witness that he demanded possession prior to the commence- 
ment of the suit, but the witness could not say how long prior 
it was. On this demand, the defendant refused to surrender 
the premises, saying “the door of the room was on his (de- 
fendant’s) lot, and he was willing to compromise with the 
lessor.” The writ was issued 18th of January, 1859, and there 
was no other evidence of a demand than that above stated. 

On an intimation from the Court, that the facts disclosed a 
tenancy from year to year, requiring six months notice to quit, 
the plaintiff submitted to a nonsuit and appealed. 
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“BF. Moore, for the plaintiff. 
Winston, Jr., for the defendant. 


Pearson, C. J. This Court does not concur in opinion 
with his Honor on the point upon which he saw proper to 
have the case put in the Court below. 

The lease was, in express terms, one from “ month to month.” 
To a plain mind, the process of reasoning by which such a 
lease could be converted into a tenancy from year to year, and 
thereby make six months notice necessary, before eitlir par- 
ty could determine the relation of landlord and tenant, would 
not readily occur. 4 

Mr. Winston took the position that the courts favor tenan- 
cies from year to year, and that in this case, such a holding 
‘would be inferred, from the fact, that the defendant entered 
in December, 1856, and continued in possession up to Janua- 
ry, 1859. This position is not tenable. 

The fallacy of the argument grows out of a failure to distin- 
guish between a lease at will, or a tenancy at will, which the 
courts incline to convert into a tenancy from year to year, 
and a lease like that under consideration, which, in so many 
words, is one from month to month. ) 

A tenancy at will may be determined by either party on 
short notice—thaf is, reasonable time for the tenant to pack 
up and leave. 

A tenancy from year to year can only be determined by 
six months notice prior to the expiration of the current year, 
which notice must be given either to the landlord or the ten- 
ant, as the case may be, in order to determine the relation. 
The latter, therefore, is the better relation for both parties— 
for the landlord, because he will have six months’ time to look 
out another tenant—for the tenant, because he has that time 
to look out another place ; and this conduces to the public 
good by having all premises occupied and kept in cultivation. 
Upon these considerations, where there is a tenancy at will, 
in the first instance, if the possession continues for more than 
one year, inasmuch as the parties have not fixed on any pre- 
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cite time, the courts incline to imply, from the fact of entering 
under the second year, that the holding is to be from year to 
year. 

This reasoning, however, has no application fo a case like 
ours, which was, in the first instance, a tenancy from month to 
-month. 

In respect to a tenancy from month to month, whether a 
full month’s notice should be given, or half a month’s notice 
would be sufficient, we are not called on now to decide. In 
Doe v: Hazell, 1 Esp. 94, and in Doe v. Raffan, 6 ibid. 4, 
it is held that in a tenancy from week to week, a full week’s 
notice is certainly sufficient; and in a tenancy from month to 
month, a full month’s notice was of course sufficient. Whether 
by analogy to the doctrine of tenancies from year to year no- 
tice for half of the week or month prior to its expiration would’ 
not be sufficient is not decided; but it is certain that the anal- 
ogy is not complete ; for leases from month to month or from 
week to week, must, of course, be confined to the rent of 
rooms to live in, or keep stores, and the conclusion, that six 
months was reasonable time to,give notice in case of @ tenant 
from year to year was adopted because of the course of hus- 
bandry and the time necessary for crops to be planted and 

matured. 

Mr. Winston, in the second place, took’ the ground, that 
supposing his Honor to have erred in respect to six month’s 
notice, ‘yet the decision ought to be sustained, because notice 
for a month, or at all events, for a half a month, was required 
in order to determine the lease, and there was no _ proof of 
such notice. 

When the Judge interrupts the usual progress of a trial by 
an intimation of his opinion on a particular point, and the 
counsel submits to a nonsuit, and appeals, with a view of try- 
ing that question, and it turns out that his Honor was‘in er- 
ror, the case should be sent back for another trial, because it 
may be that but for this intimation, additional evidence would 
have been offered or other points taken, as, in this instance. 
farther evidence, in order to fix the precise time of the de- 
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mand of possession, or raising the question whether the de- 
fendant’s saying that “the door of the room was on his lot, 
and he was willing to compromise,”, was not taking an ad- 
verse position inconsistent with a tenancy, and by such disa- 
yowal dispensing with the necessity of any notice. 


Per Curiam, Let the nonsuit be set aside and a venire 
de novo. 








P, F. FAGAN to use of J. H. HAMPTON v. LEWIS WILLIAMSON 


The right to bring an action on the case against a sheriff for money collected 
by virtue of his office, is expressly reserved in the act of Assembly, (Rev. 
Code, chap. 78, sections 1 and 2,) giving an action of debt on his official 
bond for the same cause of action. 

An action of debt on a sheriff's official bond for money collected, and a non- 
suit therein, is a sufficient demand to enable the plaintiff to sustain am ac- 
tion on the case for the same cause of action. 

An error in a Judge’s charge to the jury, which works no injury to the eect 
lant, is no ground for a venire de novo. 


THis was an Action of assumpsir tried before Hratn, J., at 
the Spring Term, 1861, of Washington Superior Court. 

The. plaintiff declared against the defendant for money had 
and received, and onthe common counts. He proved that he 
recovered a judgment in the county court of Washington, 
against one Jackson for $ , and that execution issued 
thereon from May to August term, 1857; another execution 
issued to November term, and came to the hand of the wit- 
ness who testified as to this part of the cause, who was in- 
structed to place it in the hands of the defendant, sheriff of 
Columbus. Witness saw the defendant a short time after the 
17th October, 1857, and tendered him the execution, to which 
he replied that it was unnecessary to take it, as he had col- 
lected the money on the former execution—had enclosed it in 
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an envelope, and directed it to the clerk of Washingtencoun- 
ty court. He added that he handed it to the deputy postmas- 
ter at Whitesville, Columbus county, with instructions to re- 
gister it and forward it by mail. The plaintiff proved by the 
postmaster at Plymouth, where the court aforesaid sits, that 
no registered letter from Whitesville, had been received at his 
office for the clerk of Washington county court between May 
and August terms, 1857. The clerk proved that no such ex- 
ecution or money had been returned to his office. 

The plaintiff further proved that he had formerly brought 
an action of debt for this same amount, in which he declared 
against the defendant and certain others as sureties on his of- 
ficial bond, and that he had taken a nonsuit in that case. 
This suit was brought after the return term of the second exe- 
cution. 

The defendant contended— 

First. That a recovery could not be had on this claim in 
this form of action. 

Secondly. That the former action of debt was not a suffi- 
cient demand, a demand being necessary. 

Thirdly. That the mailing of the money raised a presump- 
tion that it was received at the office where it was demanda- 
ble, and that there was no evjdence sufficient to overcome the 
presumption. 

The Judge charged the jury that the form of the action did 
not preclude a recovery in this suit; that if a demand was 
necessary, they were at liberty to find one, if they found the 
former suit as aforesaid for the same cause of action and a 
nonsuit; that the mailing of the money raised a presumption 
that it came to hand, and it was for the jury to say whether 
that presumption was overcome by the other evidence in the 
case, and that if it was overcome, and they were satisfied the 
money did not reach Washington county, whence tlre writ is- 
sued, they should find a verdict for the plaintiff; otherwise for 
the defendant. The defendant’s counsel excepted. , 

Verdict and judgment for plaintiff. Appeal by the defend- 


ant. 
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Winston, Jr., for the plaintiff. 
No counsel appeared for defendant in this Court. 


Manty, J. The judgment ought not to be reversed for any 
of the causes appearing in the case transmitted to this Court. 

The record does not inform us as to the ground upon which 
the exception tothe form of action is based, but taking it to be as 
“was suggested in the argument, that there was a higher securi- 
ty (that is the official bond) by an action on which the sheriff 
could be made to answer for the delinquency complained of, we 
are of opinion it cannot avail the defendant. The Legislature 
in providing this higher and more sure security, has exprese- 
ly guarded against the inference that the action upon the case, 
as at common law, was merged therein, and no longer to be 
used. This will be seen by a reference to the Rev. Code, ch. 
78, sections 1 and 2. In the proviso of the second section, 
the form of the action before us, is specially noted and de- 
clared to be still open to the citizen, notwithstanding the 
remedy upon the bond therein given. Thus, we think, what- 
ever might,have been the law, without some saving clause, 
(into which enquiry we do not now enter,) yet, by virtue of 
such clause, the action in question is clearly open to resort at 
the election of persons injured. 

The case states that an action of debt had been instituted 
for the same cause against the defendant and others, and a 
nonsuit suffered previously to the commencement of this suit, 
and that the Court below instructed the jary that this, of it- 
self, was a demand. This is the subject of the second excep- 
tion. The instruction was undoubtedly correct. It might be 
gravely questioned whether, at the time, and under the cir- 
cumstances, under which this action was brought, a demand 
was at all necessary to sustain it. But supposing it to have 
been necessary, a former suit for the same cause of action and 
a nonsuit would clearly satisfy the requirement; Linn v. Mc- 
Clelland, 4 Dev. and Bat. 458. 

The instructions in respect to the transmission of the money 
by mail, and the presumption arising therefrom, which is the 
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ground of the third exception, does not furnish a proper sub- 
ject of complaint on the part of the appellant. He had the 
benefit of instructions on this point, the soundness of which 
by no possibility could have wrought him any injury. 

No error having been committed in the case, of which the 
appellant can justly complain, the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 








JOHN G. POWELL & CO. v. ROBERT INMAN. 


A bond given as a pretext to enable one person to set up a claim to the pro- 
perty of another, so as to defraud the creditors of that other, is void even 
as between the parties to the same. 


Action of prst, tried before Saunprrs, J., at the Spring 
Term, 1861, of Columbus Superior Court. . 

The action was upon a bond, executed by Robert Inman to 
Jesse Inman, and endorsed to the plaintiffs. The defendant 
pleaded General issue, Fraud, Illegal consideration. 

The plaintiffs proved the execution of the bond by the de- 
fendant and the endorsement to the obligee, which was after 
it became due. 

The defendant then offered the evidence of the subscribing 
witness, who testified that he was present at the time the bond 
was executed, and Jesse Inman stated that the bond was giv- 
en to defraud his creditors, and that there were then execn- 
tions out against him in the hands of the sheriff ; that the con- 
sideration for the bond was a raft of timber, a quantity of 
corn, cows and calves, about fifteen hundred pounds of bacon, 
horse and Wnggy, sows and pigs, ox and cart and a quantity 
of fodder; and that when the sheriff went to levy on the pro- 
perty, it was fo be claimed by Robert Inman, the defendant ; 
but, in fact, the property was to remain in the possession of 
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Jesse Inman; that the bond was not to go’beyond the ditch 
near where they were, but was to be destroyed. The witness 
farther testified, that Robert Inman was present and said 
nothing. The plaintiffs proved that they had paid Jesse In- 
man a valuable consideration for the note; also, that the pro- 
perty, above referred to, remained in the possession of Jesse 
Inman, and that when the sheriff of Robeson went to levy on - 
it as his property, Robert Inman claimed it; and said that he 
had purchased it from his brother, Jesse. 

There was other testimony on the question of fraud, all of 
which was submitted to the jury under the charge of the 
Court. 

His Honor instructed the jury that if they believed the de- 
clarations of Jesse Inman, that the bond was given for the 
purposes, and upon the consideration stated by him, the plain- 
tiff could not recover. 

The plaintiff’s counsel excepted to the charge. Verdict for 
the defendant. Appeal by the plaintiff. 

Shepherd, Strange, and W. A. Wright, for the plaintiff, 

Leitch und M. B. Smith, for the defendant. 


Barrir, J. This case is brought before us again, for the 
purpose, as we are informed, of having reviewed the decision 
which we made in it at December Term, 1859, (see .7 Jones 
28). In the argument now submitted by the counsel for the 
plaintiff, he admits the correctness of the general principle, that 
a contract, the consideration of which is the doing of an act, 
either malum in se or malum prohibitum is void, and no ac- 
tion at law can be sustained upon it. He also admits that the 
fact of the contract’s being under seal, does not preclude the 
illegality of the consideration from being enquired into, and 
urged asadefense. See Broom’s Com. 91, Law Lib. 280, and 
several pages following. But he contends that a bond for the 
payment of money, though made for the express purpose of 
defrauding the obligor’s creditors is valid as against him, by 
force of the Stat. Eliz. ch. 5, sec. 2; Rev. Code, ch. 50, sec. 1, 

2 
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By reference to that statute, it will be seen that bonds are 
mentioned along with several kinds of conveyances made 
with the intent to delay, hinder and defraud creditors, which 
are declared to be utterly void and of no effect, only, howev- 
er, as against those persons who are hindered, delayed and 
defrauded of their debts ; and it is inferred that bonds as well 
as conveyances of property, are good and valid against 
those who execute them in favor of the obligee and gran- 
tee. This argument confounds the distinction between the 
nature and effect of a bond and an executed conveyance: 
The former is a chose in action, which may require the aid of 
a court, through the means of an action or suit, to give the 
obligee the benefit of it, while the latter transfers, at once, 
the title of the property granted or sold to the grantee, or 
bargainee. Hence, to the former, the well-established max- 
im of ex dolo malo non oritur actio may apply, while it is en- 
tirely inapplicable to the latter, which does not require the 
aid of a court to transfer the property. The fraudulent gran- 
tee or bargainee has then the advantage of his grantor or bar- 
gainor, because, having the property by force of the convey- 
ance, the grantor or bargainor will be met, when he applies 
to be relieved against it, with the objection that “no court 
will lend its aid to a man who founds his cause of action up- 
on an immoral or illegal act ;” //olman v. Johnson, 1 Cow- 
per’s Rep. 343. The statute of frauds, 13 Eliz. in making 
void and of no effect conveyances intended to defraud cred- 
itors, as to the creditors only, and leaving them in full force 
in other respects as between the parties, does not contravene 
that rule. But if the statute is to be construed as to its effect 
upon fraudulent bonds in the manner contended for by the 
plaintiff’s counsel, it will violate the rule, and produce the 
strange and unnecessary anomaly, that while the obligee in a 
bond founded upon the illegal consideration of compounding 
a felony, gaming, usury, restraining trade, restraining mar- 
riage and the like, he may do so if the consideration were 
that of a most gross and outrageous attempt to cheat and de- 
fraud creditors. But the words of the statute may be satis- 
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fied without the necessity of adopting any such construction. 
A voluntary bond, executed without any actual intent to 
defraud creditors, may be avoided by them under the statute, 
if such an avoidance be necessary to secure their debts, but as 
between the parties the statute leaves it still in force. By 
giving to the statute such an operation and no more, the 
very salutary maxim, to which we have referred, of ex dolo 
malo non oritur actio will be left in its full integrity, to pre- 
vent a recovery by the obligee of a bond conceived and exe- 
‘cuted by the parties with the actual intent to hinder, delay 
and defraud the creditors of the obligor. 

That the distinction which we have endeavored to point 
out between bonds and executed conveyances does exists, is, 
as we think, established by adjudicated cases. That of Ro- 
berts-v. Roberts, 2 Barn. and Ald 366, (4 Eng. OC. Law Rep. 
545,) cited by the plaintiff’s counsel, and all those referred to 
by Roberts in his work on Fraudulent Conveyances, which 
were held to be valid as between the parties, are cases of ex- 
ecuted conveyances, while not a single instance of a bond 
made for the express purpose of defrauding creditors has, to 
our knowledge, been upheld as good between the obligor and 
obligee. 

The judgment of the Court below being in accordance with 
the views which we have now expressed, must be affirmed. 


Per Curiam, Judgment affirmed. 








EASOM PRITCHARD et al v. ALLEN OLDHAM. 


Where a person was appointed by court a commissioner to sell a slave for 
partition, and the surety taken by him, although reputed good at the time 
of the sale, turned out to be insolvent before the note could be collected, 
it was held that an attachment for a contempt for not paying the money 
into the court, under a rule for that purpose, was not a proper remedy, if 
ndeed, there wer e any. 
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Tus was & RULE on the defendant to show cause why an at- 
tachment for a contempt, should not be issued against him, 
which came up from the*County Court of Orange, and was 
heard before Howarp, J. 

The defendant had been appointed a commissioner by the 
County Court of Orange, to sell for partition, a certain negro 
slave under certain proceedings had in that Court, in the 
names of the plaintiffs. The slave was offered for sale, and 
first bid off by Easom Pritchard, one of the petitioners for the 
sale, but he failing to give bond for the whole sum bid by 
him, the slave was put up again and cried off to one Jolly at 
the price of $1282. The case states that a respectable gentle- 
man told the defendant that Jolly was totally insolvent; that 
after he bid off the slave, he, Jolly, proposed to take the slave 
to Pittsborough, where he lived, and in the next week, if he 
would come to that place, he would give him a bond with 
John A. Hanks and Wesley Hanks. The defendant enquired 
of Dr. Davis whether a note given by Jolly and the two 
Hankses would be good, who replied that it would be perfect- 
ly so; thereupon, the defendant permitted Jolly to take the 
slave to Pittsborough. During the next week, defendant 
went to Pittsborongh, and took the bond of Jolly and John 
A. Hanks as principals, and Wesley Hanks, as surety. The 
case further states that Jolly and John Hanks were partners 
in merchandising and trading generally, and now and then 
negroes purchased out of the State for sale. The general 
purchased a negro or two on speculation, sending the 
reputation of Jolly, at the time, was that he was insolvent; 
that of John A. Hanks was, that though he had property 
about him, he was greatly embarrassed and doubtful, but as 
to Wesley Hanks, that he was worth $10,000 or $12,000, 
principally in real estate; that he was economical and dis- 
creet, and as safe as any one for the amount of the note. A 
week or two after the note was given, Jolly carried the 
slave out of the State and sold him. The note was, on falling 
due, put in suit, and a judgment obtained without delay, but 
the parties had all, in the meantime, become insolvent, and 
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the execution returned unsatisfied. This matter was specially 
reported by the defendant to the County Court of Orange, and 
upon a notice to that effect, duly served on the defendant, a 
rule was obtained and made absolute for him to pay into the 
office of the clerk of Orange County Court the amount of the 
bond, $1282, with interest, or that an attachment for a con- 
tempt should be issued against him. From this ruling the 
defendant appealed to the Superior Court, where the order 
below was reversed, and the plaintiffs appealed to this Court. 
Graham, for the plaintiffs. . 
Phillips and Norwood, for the defendant. 


Barrie, J. It cannot be doubted that a person appointed 
by a decretal order of a court, in the progress of a cause, a 
commissioner to sell property, and to make a report thereof 
to the court, is either an officer or a person against whom, in 
a proper case, an attachment may issue under the provisions 
of the Rev. Code, ch. 34, see. 117. If, then, the defendant in 
the present case, had collected the money for which the slave 
mentioned had been sold, and had disobeyed an order of the 
Court to pay it into the clerk’s office, an attachment against 
him would have been proper, because a wilful disobedience 
to such order would have been acontempt of the Court. But 
as he had not collected the money for the reasons stated in his 
second report, was there any thing of criminality or even of 
negligence or unskilfulness in the discharge of the duties of 
his appointment, to justify the Court in issuing the summary 
process of attachment against him? We think not. He was 
ordered to sell the slave in question on a credit of six months, 
taking a bond and good security for the price; he did right 
in offering the slave for sale again, after Pritchard had refused 
to comply with the terms of the sale. He did wrong, and 
ran a risk of loss by permitting Jolly to take the slave to 
Pittsborough before he had given bond and security for the 
purchase-money ; but the wrong was repaired as soon as the 
boad with security was given; for the matter then stood as it 
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would have done had the transaction been completed on the 
day ofsale. The sole enquiry then, is, was it negligence in the 
commissioner to take the bond which he did, as security for 
the price of the negro? In the case of Davis v. Marcom, 4 
Jones’ Eq. 189, we held that where an administrator was or- 
dered by the court to-sell slaves for distribution, on a credit, 
taking bond with sureties for the purchase-money, he was 
only responsible, in respect to the sufficiency of the bond, for 
wilfully or negligently taking such sureties as were not good, 
or such as he had not good reason to believe were sufficient. 
As we are not aware of any rule of law which holds a com- 
missioner appointed by the court to sell property, to a stricter 
accountability than what is applicable to administrators, that 
case must govern the present. Here, the commissioner had 
very good reason to believe that the bond which he took was 
sufficient. Dr. Davis, a respectable gentleman, who resided 
in the neighborhood of the obligors, said the bond would be 
good, and it was proved that at the time when it was given, 
though one of the principals was reputed to be insolvent, and 
the other doubtful, yet the surety was worth $10,000 or $12,- 
000, principally in real estate, and was regarded as economi- 
cal and discreet, and as good as any person for the amount of 
the bond. 

Under these circumstances, it may well be doubted wheth- 
er the defendant can be held responsible for the loss of the 
purchase-money of the slave in any form of action, but cer- 
tainly he cannot be so held in a mode of proceeding which is 
somewhat criminal in its nature, and which, it would seem, 
therefore, ought not to be adopted unless there were some- 
thing of criminality in the person against whom it is directed. 
See 4 Black. Com. 284, and the references contained in notes 7 
and 8 of Chitty’s Edition. 

The order of the Superior Court, from which the appeal is 
taken, is affirmed. 


Perr Curt, Judgment affirmed. 
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STATE v. ENOCH 8. BROWN. 


An indictment, charging the stealing of a bank-note of a certain denomina- 
tior and value, without setting forth by what authority such note was is- 
sued, is not sufficient to authorise judgment on a conviction. 


Tus was an 1nDIcTMENT for stealing a bank-note, tried before 
Howarp, J., at the Fall Term, 1861, of Montgomery Superior 
Court. 

The indictment is as follows : 

“ The jurors, &c., present, that Enoch Brown, late, &c., on’ 
&c., at and in, &c., one bank-note, for the payment of twenty 
dollars, and of the value of twenty dollars, the property of 
one Benjamin F. Steed, then and there being found, feloni- 
ously did steal, take and carry away, contrary to the form of 
the statute in such case made and provided, and against the 
peace and dignity of the State.” 

On conviction, under this indictment, the defendant’s coun- 
sel moved for an arrest of judgment, which was ordered by 
the Court, whereupon the solicitor, for the State, appealed. 


Attorney General, tor the State. 
No counsel appeared for defendant in this Court. 


Manty, J. Bank notes not having any intrinsic value, are 
not the subject of larceny at common law; Cayle’s case, 8 
Co. 33, 1 Hawk. ch. 33, sec. 35; but have been made so by 
the legislation of most commercial nations. 

The statute on this subject, now in force in North Carolina, 
is found in Rev. Code, chap. 34, sec. 20; from which it will 
appear that only those bank-notes that have been issued by 
corporations of the State, or some other of the United States, 
are now the subject of larceny within our State courts. 

Whether this limited application of the law of larceny to 
bank-notes, may not have suffered still further restriction by 
the political condition of the country, and by the act of the Le- 
gislature of 1861-2, ex. session, ch. 23, is not in this case ma- 
terial to enquire. 
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The bill of indictment charges the thing stolen to be a bank- 
note without further description, while bank-notes of cer- 
tain classes, to the exclusion of others, are only the subject of 
larceny. This is not such a description as will enable the 
Court to see that a felony, under our law, has been com- 
mitted. It may have been a bank-note as well without the 
purview of the statute as within; and as the rule of construc- 
tion is, that every conclusion will be made against the bill, 
which has not been excluded by the pleader, either expressly 
or by necessary implication, we are bound to hold it to bea 
note of some bank not embraced by the statute. This is sim- 
ply requiring certainty to a certain intent in general, which 
is the rule applicable to indictments. 

There could be no judgment against the defendant upon 
the verdict, under this indictment, and it was, therefore, pro- 
perly arrested in the Court below. 


Per CurraM, Judgment aftirmed. 





State on relation of JOHN McLEAN v. WILLIAM BUCHANAN et al. 


The ceremony of acknowledgement in open court, and registration, are not 
essential to the validity of a sheriff’s bond. 

Where a debtor lived in one county, and had places of business in two other 
counties adjoining, and it appeared that a sheriff who acted as a collect- 
ing officer, went three times during three months to such residence, at the 
end of which time the debtor became insolvent, although it appeared that 
the debtor was most usually absent from home during this time, it was held 
that the officer was guilty of such laches as to render him and his sureties 
liable on his official bond. 


Action of pest, on official bond of a sheriff, tried before 
Saunpers, J., at the Spring Term, 1861, of Richmond Supe- 
rior Court. 

The breaches assigned, were for failing to collect, and for 
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collecting and failing to pay over the money on a note put 
into his hands on one David A. Boyd, for collection. 

The plaintiff introduced a paper-writing which was on file in 
the office of the County Court of Richmond county, as the ofticial 
bond of the sheriff for 1856, to which 2. S. A/cDonald is a 
subscribing witness. He testified that in his office, outside of 
the court room, on the day on which the bond purports to 
have been executed, all the defendants either signed the bond 
or acknowledged their signatures in his presence, and he signed 
it as a witness, but they did not acknowledge it in open 
Court, and further, that he was not clerk of the County Court 
at that time. 

Louis H. Webb was then introduced, who testified that at 
October term, 1856, he was clerk of the County Court of Rich- 
mond county, and that during that term, the bond in question 
was offered by William Buchanan as his official bond as sher- 
iff, and accepted by the Court, but that no one of the sureties 
therein named, either signed the bond or acknowledged it in 
open Court. His Honor decided that this proof established 
the paper in question to be the official bond of the defendant 
as sheriff of Richmond, and allowed the same to be read ; for 
which ruling, the defendant’s counsel excepted. 

The claim above described, was put into the hands of an 
acting deputy of the defendant, Buchanan, on the 4th of De- 
cember, 1856, and it was proved that Boyd, the debtor, was 
in possession of sufficient property to satisfy it; that the said 
deputy, on or about the 15th of December, in that year, went 
to the usual place of Boyd’s residence to serve a warrant on 
him, but could not find him; also, that he went to the same 
place two other times between that time and the 27th of Feb- 
ruary, 1857, on neither of which occasions could he find him. 

W. M. Bost testified that he was an officer, and lived with- 
in two miles of Boyd; that he had claims in his hands against 
him for collection between the 4th of December 1856 and 27th 
of February, 1857, and that he went to his usual place of re- 
sidence several times without finding him; that during that 
time Boyd had places of business in the counties of Mont- 
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gomery, Cumberland and Anson; that his residence was. in 
Richmond county, near the line between that county and 
Montgomery, and that he was, during that time, most fre- 
quently absent from home. 

lt was also proved, that on the 27th February, 1857, Boyd 
conveyed all his property by a deed of trust to satisfy other 
claims. 

His Honor charged the jury that if they believed this testi- 
mony, it established such laches in the deputy as rendered the 
sheriff and his sureties liable on the bond in question. 

Defendants’ counsel again excepted. 

Verdict for the plaintiff. Judgment and appeal by the de- 
fendants. 


McDonald and Shepherd for the plaintiff. 
Leitch, for the defendants. 
\ 


Manty, J. Two exceptions were taken on the trial below 
to the rulings of the Court, neither of which can avail the ap- 
pellant. 

No particular formalities are prescribed by law for the exe- 
cution of the sheriff’s bond. If a bond, executed according 
to the requirements of the common law, be accepted by the 
court, and the sheriff thereupon inducted into or continued 
in office, the bond is obligatory on the parties, although the 
duty of the court to have it acknowledged and recorded, be 
omitted. The ceremony of acknowledgement, in open court, 
and the recording of the bond, are important provisions of 


- law for authenticating the execution of the instrument, and 


preserving evidence of its existence and contents, but are not 
essential to its validity as an office bond. See Revised Code, 
ch. 105, sec. 18, and ch. 44, sec 8. The signing, sealing and 
delivering of the bond, according to the requirements of the 
common law, were proved upon the trial. It is nowhere pro- 
vided that registration is necessary to make it admissibl 
in evidence, and whether, therefore, it was a bond taken it 
conformity with the statute, seems not to have been materiel] 
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It was admissible and obligatory between the parties as a com- 
mon law bond, and no rule of law appertaining to an action 
upon it, as such, has been violated. So, in whatsoever char- 
acter it be regarded, no error has been committed to the pre- 
judice of the defendant. 

We fully conenr with his Honor below in the view he took 
of the question of laches. It seems, from the statement of 
the case, that the debtor, Boyd, had sufficient means to satisfy 
the demand, down to the time of making a general assign- 
ment ; viz. on the 27th of February, 1857; the claim was put 
into the hands of the defendant’s deputy on the 4th of De- 
cember, 1856. The deputy, with a view or executing process, 
on the debtor, visited his place of residence on the 15th of 
December, and on two other occasions, between that and the 
27th of February, 1857, but failed to find him at home on any 
of the occasions. The debtor resided in Richmond, but had 
three other places of business in adjoining counties, and spent 
the greater part of his time away from his place of residence. 
It does not appear that the officer made any effort to find the 
debtor, except the three visits stated, and no process was ever 
executed, nor other means used to collect the debt from the 
4th of December to the 27th of February, a period of nearly 
three months. This was not ordinary care and diligence— 
For aught that appears, in the facts of the case, due care and 
watchfulness, would have secured a different results 


Perr Curiam, Judgment affirmed. 








SABRA J. PARKER v. WILLIE B. RICKS. 


Where A handed over a sum of money to B, for the use of C, and took from 
B a certificate, in writing, expressing that it was the sum given to Cin A’s 
will, and obliging B to pay the interest annually to CO, it was held that A 
had no right to demané¢ and recover the money from B. 
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Action of vest, tried before Barry, J., at the Spring Term, 

1861, of Edgecombe Superior Court. 
CASE AGREED. 

The action was brought on the following article of writing, 
given by the defendant to the plaintiff: 

* This is to certify, that Mrs. 8. J. Parker has placed in my 
hands the sum of one thousand dollars, for the use and bene- 
_ fit of Miss C. P. Battle, during her life, and also after her 
death, to remain in my hands until called for by the said C. 
P. Battle, the interest to be paid annually to the said C. P. 
Battle, for her own use, this being the sum given in her last 
will and testament to C. P. Battle. May 31st, 1856. 

(Signed,) W. B. Ricks.” 

On which paper, the following credit is endorsed: “ May 
31st, 1857, Received sixty dollars in full for the interest up 
to day and date above written.” 

It is admitted that plaintiff demanded the sum above men- 
tioned, ($1000,) before suit brought; also, that C. P. Battle 
was living when the action was commenced. 

It is agreed, that if the Court should be of opinion with the 
plaintiff on the case agreed, judgment should be rendered in 
her favor for the sum above mentioned, with interest from 
31st of May, 1858, otherwise for the defendant. The Court 
gave judgment of nonsuit, and plaintiff appealed. 


B. F. Moore, for plaintiff. 
Strong, for the defendant. 


Manty, J. We can see no reason for reversing the judg- 
ment rendered in the Court below. Indeed, the case seems 
to us so entirely free from any question, that we regret the 
appellant has not furnished us with the grounds of her appeal. 

The certificate, under date of 21st of May, 1856, is evidence 
of a purpose, on the part of the plaintiff, to set apart the sum 
of money, therein mentioned, for the use of Miss Battle, abso- 
lutely ; the words are plainly such as would be used between 
persons making a voluntary and unconditional transfer of pro- 
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perty from one to the other. This is the definition of a gift. 

A gift is no more revocable, in its nature, than a convey- 
ance or transfer of property in other modes. The possession 
- being given with the intent to part with the property in the 
thing, the right of dominion for all purposes goes with it. 
This is too plain to admit a difference of opinion. The fact 
disclosed by the instrument of writing, that the money, in 
question, was the sum given to Miss Battle, in the will of the 
plaintiff, does not affect the case. The donor could make a 
gift of the money im presenti, notwithstanding the provision 
in her will. The will being ambulatory and revocable, either 
in whole or in part, it was competent for Mrs. Parker, in her 
life-time, to make any disposition of the money which she 
might think proper. Such disposition would be obligatory, 
and the legacy be adeemed. The putting the money in the 
hands of a trustee, during the life of the donor, does not alter 
the irrevocable nature of the. transaction. It might answer 
the purpose of securing more certainly the enjoyment of her 
bounty to the object of it, but cannot operate to impair it. 
The recall of gifts, once validly made, is not among the re- 
sources of those who may be excited by passion, or seized 
with an extraordinary spirit of gain. 


Per Courtam, Judgment affirmed. 








RICHARD DIXON v. JAMES R. WARTERS. 


A report by a commissioner, in equity, dividing slaves among tenants in 
common, followed by a decree confirming the same, passes the right of 
property from the date of the report, and will enable a party, acquiring 
such right, to maintain trover for a conversion between the date of such 
report and the final decree. 

Held further, that all the parties toa suit for the partition of property are es- 

topped to deny the right of their fellow-takers under such decree. 
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Action of rrover for the conversion of a female slave, tried 
before Osnornr, J., at the Spring Term, 1861, of Greene Su- 
perior Court. 

Benajah Dixon, by his last will and testament, gave all his 
»roperty to his wife, Mary, to divide among his children, and 
it is admitted that the slave, in question, was a part of 
that property. Mary, the widow, under the provision of 
the will, above mentioned, divided the estate, consisting of 
slaves, money, &c., among the several children of the said 
Benajah, under which division, the slave in question, was, by 
deed, assigned to the defendant’s wife; but after Mrs. Dix- 
on’s death, a bill in equity was filed by Robert Dixon and oth- 
ors, children of the same Benajah, against the defendant and 
‘tis wife, who was one of the said children, and other chil- 
of the same, to set aside the division that had been made by 
Mrs. Dixon in her life-time, on the ground, that it was 
unequal between the children. The defendant and his 
wife were regularly made parties to this suit. Under an 
order of the Court, commissioners: were appointed to di- 
vide the said property, and it was ordered that the slaves 
should all be brought forward for that purpose. This was 
done, and the slave, in question, in the new apportion- 
ment was assigned to the plaintiff. The report of the 
commissioners was made to the Court and confirmed. After 
the apportionment was made, but before the term of the Court, 
at which the report was confirmed, the defendant sold the 
slave for the purpose of defeating the plaintiff ’s claim. 

There was evidence of ademand and refusal. The Court 
was of opinion, and instructed the jury, that the defendant was 
estopped by the proceedings in the Court of Equity, and that 
on the testimony offered, the plaintiff was entitled to recover. 
Defendant’s counsel excepted. 


No counsel appeared for the plaintiff in this Court. 
J. W. Bryan and McRae, for the defendant. 


Manty, J., It will be seen by reference to the case trans- 
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mitted to this Court, and to the papers therein referred to, 
that a controversy in relation to the division of the estate of 
Benajah Dixon arose among the legatees, which was settled 
by a bill in equity. To this bill, both the plaintiff and de- 
fendant were parties as legatees. The slave, in question, had 
been a part of the estate of the said Benajah, and was decreed, 
upon the final hearing of the bill, to belong to the plaintiff. 
The parties are unquestionably estopped by the decree. The 
rights of property, as declared under it, are conclusive upon 
them, untilit is reversed; “ ves adjudicata est, et interest rei- 
publica ut finis sit litium.” 

We do not now enter into any examination of the justice 
and propriety of the proceedings and decree in equity. These 
cannot be enquired into in this action, as upon a bill of re- 
view. 

The other point, raised by the case, is, whether the action 
was sustained by proper proof of a conversion. It seems af- 
ter the division of the slaves was made by the commissioners un- 
der the decree, and after the same was reportéd to the Court, 
but before the confirmation thereof, the defendant refused to 
deliver up the slave upon demand; and with a view to defeat 
the plaintiff’s claim, sold her. This was unquestionably a 
conversion as against him who had the right of property, and 
the consequent right of possession at the time, and the question 
resolves itself into this: was the plaintiff vested with these 
rights? We think he was. 

Where a decree or judgment of Court is rendered, declar- 
ing rights of property in tenants in common of things capa- 
ble of division and a partition is ordered, made and reported, 
an inchoate right of property is raised, which the subsequent 
judgment of confirmation perfects. In such case, the title has 
relation back to the division, and starts from that time; in 
like manner as the right of property in an administrator is 
held to relate back to the death of the intestate, for the more 
complete protection of estates. There is no error. 


Per Court, Judgment affirmed. 











452 IN THE SUPREME OOURT. 








Parker v. Richardson. 





SAMUEL PARKER v. PURDIE RICHARDSON, Erecutor. . 


In an action on a covenant for quiet enjoyment, it is no defence that the cov- 
enantor had a life-estate in the land at the time of making the deed, if such 
life-estate be fallen in, and the covenantee has been evicted by title paramount. 

( Wilder v. Ireland, 3 Jones’ Rep, 85, commented on and distinguished from 


this case.) 


ActTIon oF COVENANT, tried before Hlowarp, J., at Fall Term, 
L861, of Harnett Superior Court. 

The action was brought on a covenant of quiet enjoyment, 
which is contained in a deed to plaintiff from the defendant’s 
testator, one Haines Richardson, and is in the usual form. 

The land described in the deed had belonged to one Wil- 
liam Smith, from whom it descended to his daughter, Flora 
Ann, who intermarried with the said Haines, the testator. Lle, 
(Haines Richardson,) took possession of the land in question, 
and conveyed it in fee simple to the plaintiff by the deed 
above set forth, containing the covenant sued on, and he en- 
tered into possession under it, and held it for several years.— 
Haines Richardson had issue of the marriage with Flora Ann, 
to wit, one William 8S. Richardson. She and her husband 
both died, and the said William S. then demanded the premis- 
es, and having instituted an action of ejectment against the 
plaintiff, recovered the same upon his paramount title, and 
the plaintiff was turned out of possession by a writ issu- 
ing on such judgment. 

The defendant contended that inasmuch as Haines Rich- 
ardson had a life-estate in the land described in his deed, by 
the curtesy at the time he made his conveyance, although 
there was a defect in the remainder, there was no breach of 


the covenant. 

There was a verdict by consent for the purchase-money and 
interest, also for the costs of the suit in ejectment by which 
the plaintiff was evicted, subject to the opinion of the Court 
on the point of law raised by the defendant’s counsel, with 
leave to set it aside in case he should be of opinion against the 
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plaintiff. On consideration of the point reserved, the Court 
gave judgment for the plaintiff, and the defendant appealed. 


J. Il. Bryan, Neill McKay and Buaton, for the plaintiff. 
Strange, for the defendant. 


Pearson, C. J. There is no ground on which the correct- 
ness of the conclusion of his Honor, in the Court below, can 
be drawn in question. 

It was said at the bar, that the counsel of the defendant 
had, on the trial below, relied on the case of Wilder v. Jre- 
land, 8 Jones, 85. 

In that case, the life-estate was outstanding; ‘in this case, 
the life-estate had fallen in, and the remainderman had made 
an eviction by a recovery in ejectment, and a writ of posses- 
sion. The distinction is too plain to admit of further expla- 
nation. There is no error. 


Per Curtam, Judgment affirmed. 


DANIEL F. THOMPSON v. JOHN ANDREWS. 


Where a person bid off a parcel of wheat at an auction sale, and another per- 
son came forward and gave his note for it, in compliance with the terms of 
the sale, it was properly left to the jury to determine whether the latter 
intended to become the purchaser, or to become the surety of the bidder. 

In order to constitute a pledge, there must be evidence that the property was 
delivered for that purpose to the pawnee. 


Action, of trover, tried before Batter, J.,at the Fall Term, 
1861, of Orange Superior Court. 

Smith, the administrator of one Minnis, made a sale, and 
cried off to Henry Pickhard a quantity of wheat standing in 
the field unharvested. Pickard named the plaintiff as his 

3 
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proposed security to a note he was required, by the terms of 
the sale, to give. Thompson, when called on to sign the note, 
as surety, said that he signed as surety for no one but his fa- 
ther, and asked no one but his father to sign for him, but said 
he would give his own note for the wheat with his father as 
surety, or he would pay the money for it. The administrator 
took plaintiff’s note at nine month’s credit without surety, 
which was paid by him at maturity. 

The administrator deposed that the wheat was threshed 
with a portable thresher, belonging to the plaintiff, on a tract 
of land, recently purchased by Pickard, and carried to the 
mill of the defendant with the wagon, horses and driver of 
plaintiff, Pickard being along; that the driver on delivering 
the wheat at the mill, told the defendant that the plaintiff 
sent him word to keep the wheat until he called for it, or sent 
him an order for it. Also, that the plaintiff demanded the 
wheat or the flour made from it, previously to the bringing 
of the suit. 

The defendant alleged that Pickard was the purchaser of 
the wheat, and offered evidence, tending to show, that Pick- 
ard had harvested it and hauled it from the place where it 
grew, to the place above described, and was with the wagon 
at the delivering of it at the mill, and that he, defendant, had 
accounted to Pickard for it previously to the demand. His 
Honor instructed the jury, that if they believed the plaintiff, 
when he gave his note, intended to become himself the pur- 
chaser of the wheat, their verdict should be for the plaintiff ; 
but if he designed to carry out the contract of Pickard, ac- 
cording to the bid, then their verdict should be for the de- 
fendant. 

Plaintiff’s counsel excepted. Verdict and judgment for 
the defendant. Appeal by plaintiff. : 


Graham, for the plaintiff. 
Phillips, for the defendant. 


Manty, J. The part which the plaintiff seems to have ta- 
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ken (through his agents) in threshing and conveying to the 
mill the wheat in question, casts some doubt on the owner- 
ship, and especially upon the true intent of the parties in the 
negotiation, which resulted in the giving of the plaintiff’s 
note for the wheat. 

We think, however, the question of property was fairly put 
to the jury, and in the absence of any request for more spe- 
cific instructions, was sufficient. 

Supposing the right of property to have once been in Pick- 
ard, as found by the jury, there was then no evidence to show 
a pledge of the wheat to secure the plaintiff, in respect to the 
note which he had given; an actual delivery for such pur- 
pose, would be necessary to constitute a pledge, and there 
was nothing to show this. 


Per Curiam, Judgment affirmed. 








STATE v. LAUGHLIN, a slave. 


A house seventeen feet long and twelve wide, setting on blocks in a stable 
yard, having two rooms in it—one quite small, used for storing nubbins 
and refuse-corn to be first fed to the stock, and the other used for storing 
peas, oats and other products of the farm, is not a barn within the meaning 
of the statute, Rev. Code, chap, 34, sec. 2, the burning of which is made a 
felony. 


Inpictment for arson, tried before Howarp, J., at the Fall 
Term, 1861, of Robeson Superior Court. 

The indictment charged the defendant with burning a 
barn, then having corn in the same. The jury found a spe- 
cial verdict as follows, to wit: “ That the prisoner did burn, 
as charged in the bill of indictment, a house, sitting on blocks, 
built of logs and roofed in, with good floor, and door fastened 
with padlock, seventeen feet long by twelve feet wide, with 
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two rooms, one about three times as large as the other—the 
small room used for storing the nubbins or refuse corn, to be 
first fed away to the stock, and at the time of the fire, con- 
taining five or six bushels; the other used for storing the peas, 
oats or other products of the farm, and containing, at the time 
of the fire, twenty or thirty bushels of peas, some fodder and 
other things ; the said house being situate in the stable lot, 
twenty-seven feet from the stable, with two similarly built 
houses in the same lot, just back of it—one smaller, used in 
storing the good corn raised on the farm, and the other, the 
seed cotton, and say, if the Court shonld be of opinion “that 
the said house was a barn, then they find the prisoner guilty of 
the arson and felony as charged, otherwise not guilty.” 

The Court remarked, in giving his judgment im the case, 
“the statute is highly penal and must be strictly construed ; 
the purpose of the act was to preserve the crops of corn and 
grain; the house must be a barn, used in part for storing corn 
or grain, and must have therein, at the burning, the corn or 
grain, for the storing of which it is used. Peas are not grain. 
Did the fact, then, that the refuse corn was placed therein, to 
be first fed to the stock, make it a barn forstoring corn. The 
witnesses speak of it—some as a barn, others, a waste-house. 
The, statute being highly penal, the punishment the severest 
known to our law, the Court holds that it is not clearly with- 
in the purview of the act. It is, therefore, adjudged that the 
prisoner be released:” from which judgment the solicitor 
prayed an appeal to the Supreme Court, which was granted. 


Attorney General and Winston, Sr., for the State. 
Shepherd, for the defendant. 


Battie, J. When this case was before the Court at June 
Term, 1861, one of the questions presented was, whether a 
building, properly called a barn, was the same with one pro- 
perly called a crib, and it was decided that it was not, and 
that, therefore, an indictment for arson, in burning a barn, 
with grain in it, could not be supported by proof that the 
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building burnt, was a crib with grain in it. Upon the new 
trial, which took place in consequence of that decision, a spe- 
cial verdict was rendered, in which the building was particu- 
larly and minutely described, and it was submitted to the 
Court to decide whether it was a barn or not, within the mean- 
ing of the statute. So, that upon the present appeal, that is 
the only question presented to us. 

Arson, at common law, is defined by Lord Coxe to be “ the 
malicious and voluntary burning the house of another by night 
or by day.” See 1 Hale’s P. C. 566. 

The house burnt, in order to be a felony, must be a dwell- 
ing-house, including, however, all outhouses that were parcel 
thereof, fhough not contiguous to it or under the same roof, 
as, for instance, the barn, stable, cow-house, sheep-house, 
dairy-house and mill-house, or if the house were not parcel of 
the dwelling, it must have been a barn, having hay or corn 
in it; /bid. 567. In England, the offense of burning houses 
and other property, is now provided for by various statutes, 
among which, the most prominent are, 7 Will. 4 and 1 Vict. 
chap. 89, sec. 3, which re-enacts, with some variations, the 
7th and 8th George 4th, chap. 30, sec. 2. This statute makes 
it a felony to burn or set fire to “any house, stable, coach- 
house, out-house, ware-house, office, shop, mill, malt-house, 
hopoast, barn or granary,” &c. In this State, also, the offense 
of arson depends mainly, if not altogether, upon the statute 
law. Thus, by the 2nd section, chapter 34, of the Revised 
Code, itis made a capital felony to burn, wilfully, “ any dwell- 
ing-house, or any part thereof, or any barn, then having grain 
or corn in the same, or store, or ware-house, grist or saw-mill- 
house, or any building erected for the purpose of manufac- 
turing any article whatever; and by the 7th and 30th sec- 
tions, other provisions are made for the protection from burn- 
ing of the State liouse, and other public houses, and houses 
belonging to any incorporate town or company, in the State. It 
will be seen that our statute does not mention several of the 
kinds of houses embraced in that of Great Britain ; as for in- 
stance, out-houses, stables, coach-houses, offices, granaries, and 
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some others. In the construction of the English statutes, it is 
settled that it must be proved, on the part of the prosecution, 
that the house, burnt, comes within the meaning of the stat- 
ute, and of the description given in the indictments, and as 
the statutes are highly penal, the construction of them, in 
these particulars, is very strict. For cases on the subject, 


‘see Roscoe’s Crim. Ev. p. 276, et seq. Our statute, upon 


which the indictment, in the present case, is founded, is as 
highly penal as any known to our law, and must, therefore, 
receive a construction which will prevent the possibility of 
the prisoner’s losing his life for an offense not within the con- 
templation of the Legislature. He is charged with burning 
a barn, and the special verdict finds that he burnt a house of 
the description therein particularly set forth. If such a house 
be a barn, he is guilty ; if not, he isnot guilty. In Webster’s 
Dictionary, a “ barn” is said to be “a covered building for 
securing grain, hay, flax and other productions of the earth.” 
Bouvier, in his Law Dictionary, defines it to be “a building 
on a farm, used to receive the crop, the stabling of animals, 
and other purposes.” The house described, in the special ver- 
dict, certainly does not come within the meaning of either of 
these definitions ; but it does come within the meaning of a 
crib, which, according to Webster, is a term, used in the Uni- 
ted States, to signify “a small building, raised on posts, for 
storing Indian corn,” or a granary, which, according to same 
authority, is “a store-house or repository of grain, after it is 
threshed ; a corn-house.” We have seen that in the English 
statute, above referred to, a granary is mentioned as a differ- 
ent house from that of a barn, and we believe that in many 
parts of this State, and perhaps in the greater part of it, there 
is a well-known distinction between a barn and a granary or 
a crib, corresponding in the main with the above definitions. 
Many of the wealthy planters have both kinds of houses, while 
most of the farmers, in moderate circumstances, have only 


one. 
Our conclusion is, that the building, as described in the 
the special verdict, was not a barn within the meaning of the 
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statute ; and that not being a barn in itself, it was not made 
so by having been used for keeping the refuse Indian corn, 
and for storing peas, oats and other produce of the farm. The 
statute requires that the house shall be a barn, and shall, be- - 
sides, have corn or grain in it, to make the burning of ita 
capital felony. 

The judgment in favor of the prisoner, upon the special ver- 
dict, must be affirmed, and it must be so certified to the Court 
below. 


Per Curiam, Judgment affirmed. 








STATE v. JIM, (q slave.) 


A house eighteen feet long, and fifteen wide, built of logs notched up, the 
cracks covered inside with rough boards, roofed with rough boards, with 
a good plank floor, and a door about four feet high, containing, at the time 
of the burning, a quantity of corn, peas and oats, though the only building 
on the farm used for storing the crop, is not a barn within the meaning of 
the statute; Rev. Code, chap. 34, sec. 2. 


Tus was an indictment for arson, tried before Howarp, J., 
at the Fall Term, 1861, of Lenoir Superior Court. 

The facts,of the case are so fully stated in the opinion of the 
Court, that it is unnecessary to set them out here. 


Attorney General and Winston, Sr., for the State. 
J. W. Bryan, for the defendant. 


Barrix, J. This is an indictment, under the statute, Rev. 
Code, chap. 34, sec. 2, for Arson, in burning a barn, having 
corn in it. Upon the trial it was proved, that the house 
burnt was eighteen ‘feet long, and fifteen feet wide, was built 
of logs notched up, and the cracks were covered inside with 
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rough boards, the house was roofed with rough boards, had a 
good plank floor, and a door about four feet high, of the usual 
width, which opened to within a log or two of the floor, and 
was fastened with a padlock. At the time when it was burnt, 
the house contained a quantity of corn, peas, and oats, and it 
was the only building on the farm used for storing the crop. 
The witnesses stated that it was called sometimes a crib, but 
generally a barn. The presiding Judge charged the jury, 
that the house was a barn within the meaning of the statute ; 
whereupon a verdict of guilty was rendered against the de- 
fendant, and from the judgment thereon, he has appealed to 
this Court. 

We differ from the opinion expressed by his Honor, that 
the house, as described by the testimony, was a barn. The 
description of it does not differ, materially, from that set forth 
in the special verdict rendered by the jury, in the case of the 
State v. Laughlin, (ante 455) in which we have decided at 
the present term, that the house burnt was not a barn, but was 
either a crib or a granary. For the reasons given for our 
opinion in that case, we hold that the house burnt, as proved 
on the trial in the present case, was not a barn, and that, conse- 
quently, the prisoner is entitled to a venire de novo, and this 
will be certified to the Court below as the law directs. 


Per Curtam, . - Judgment reversed. 





D. A. PARKER v. HENRY DAVIS. 


An inquisition of lunacy isnot conclusive against a person dealing with asuppos- 
ed lunatic ; but he may show that at the time of the contract, such sup- 
posed lunatic had sufficient capacity to make it. 

(Cases of Arrington v. Short, 3 Hawks 71; Christmas v. Mitchell, 3 Ire, 
Eq. 533, and Rippy v. Gant, 4 Ire. 443, cited and approved. Case of 
Fessenden v. Jones, 7 Jones 14, cited and distinguished from this.) 
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Action of assumpsir for goods sold and delivered, tried be- 
fore Saunvers, J., at the Spring Term, 1861, of Stanly Supe- 
rior Court. 

The defendant pleaded, specially, that he had a guardian, 
regularly appointed under a commission of lunacy. There 
was no contestation as to the sale and delivery of the goods, 
nor the price; and it Appeared that they were of a proper 
kind, and useful for the subsistence of defendant and his fam- 
ily. 

The defendant’s counsel produced the record of the inquisi- 
tion of lunacy finding the defendant a lunatic and appointing 
to him a guardian, which was regular in form and not ques- 
tioned. 

The plaintiff then proposed to show, by witnesses, that at 
the time of the dealings, in question, the defendant was of 
sound mind. The evidence was objected to by defendant, but 
admitted by the Court: For which, defendant’s counsel ex- 
cepted. 

It was then stated by the witnesses, that the defendant had, 
for years, been in the habit of drinking spirits to great excess ; 
that when sober, he was a man of ordinary intelligence—ca- 
pable of understanding what he was about and of making a 
contract; that for the last ten years, he generally came to 
town sober and went away drunk ; that he hada large family 
of children, and that the articles in question had been pur- 
chased either by his wife, or some one of his children, or by 
himself, when sober, and that they were family articles ; that 
the account had been drawn off and given to the defendant, 
who, after taking it away, returned and said, ‘ all was right.’ 

The defendant’s counsel objected, that the suit could not 
be maintained against the defendant, as he had a regular guar- 
dian, and cited the case Fessenden v. Jones, 7 Jones 14. 

His Honor charged the jury, that if they were satisfied the 
articles had been purchased by the defendant, or by his fam- 
ily, with his knowledge and approbation, when he was sober, 
and had sufficient capacity to understand the nature of the 
transaction ; that the account had been examined by him and 
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admitted to be correct, he then having sufficient capacity to - 
understand, they should find in favor of the plaintiff, but if 
the evidence failed to satisfy them as to the capacity of the 
defendant, their verdict should be for the defendant. Defend- 
ant’s counsel excepted to the former part of the charge. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 


McCorkle, for the plaintiff. 
Ashe, for the defendant. 


Barriz, J. We concur in the opinion expressed by his 
Honor in the Court below. An inquisition of lunacy is not 
conclusive, and a person who deals with the supposed lunatic 
may show that at the time when the contract was made, 
he had suflicient capacity to make it. This was expressly de- 
cided by the Court, in the case of Arrington v. Short, 3 
Hawks, 71, and that decision has been confirmed by the sub- 
sequent cases of Christmas v. Mitchell, 3 Ire. Eq. 535, and 
Rippy v. Gant, 4 Tre. Eq. 4438. 

The counsel for the deféndant has referred us to the Revis- 
ed Code, chap. 57, sec. 1, which enacts that guardians of lu- 
natics shall have like powers, and be subject to like remedies 
on their bonds, as guardians of orphans, and he contends that 
all contracts for articles or for services intended for the bene- 
fit of lunatics, like those for infants, ought to be made with 
their guardians, and that if made with the lunatics, them- 
selves, they are no more binding than such contracts would 
be if made with minors; Fessenden v. Jones, 7 Jones, 14. 
The analogy will not hold in cases like the present, because 
infants must necessarily remain such until they arrive at full 
age, when the guardianship of them terminates; but a luna- 
tic may become of sound mind, and be capable of contracting 
for himself, and yet the guardianship may continue until an- 
other inquisition is found, by which he is declared to be of 
sound mind again. Besides, the provision in the Revised 
Code, to which reference has been made, was taken from the 
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act of 1784, (Chap. 228 of Rev. Code of 1820,) which was long 
before the decision, to which we have referred, was made. 
The finding of an inquisition and the appointment of a guar- 
dian for the defendant as a lunatic, not being conclusive up- 
on the plaintiff, the testimony offered by him to show the ca- 
pacity at the time when the goods were purchased, was pro- 
perly admitted, and as no valid objection can be urged against 
the charge made thereupon by the presiding Judge, the judg- 
ment must be affirmed. . 


Per OCvrtram, Judgment affirmed. 








STATE v. WILLIAM L. BRANDON, 


No declarations of a prisoner made after the commission of a homicide, as 
to the manner of the transaction, that are not part of the res geste, are ad~ 
‘missible for him. 
If a party deliberately kill another to prevent a mere trespass to property, he 
is guilty of murder. 
The law does not recognize any moral power as compelling a man to do what 
he knows to be wrong. 
The insanity which takes away the criminal quality of an act, must be such 
as amounts to a mental disease, and prevents the accused from knowing the 
nature and quality of the act he is doing. 


Invictment for murper, tried before Bamery, J., at Fall 
Term, 1861, of Caswell Superior Court. 
. The defendant was indicted for the murder of one William 
J. Connelly, his father-in-law. He was living on a place be- 
longiag to the deceased, some six miles from the residence of 
the latter, under an agreement that he should have all he made 
over and above what was required to support his children and 
three daughters of the deceased, who lived in the house with the 
defendant. The corn had been gathered and was in a pen on 
the premises. On the day before the homicide, as was stated 
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by one Jackson, the defendant was in his granary with 
his gun and two dogs; on being asked what he was doing 
there, he said that Connelly had gone to Squire Richmond’s 
to get a writ, and have him put out, and divide the corn, 
and if he came there, he intended to kill him ; that Connelly 
had taken his daughter, Jane, to Richmond’s, and she had. 
sworn to one lie against him, and he didn’t intend to stand it any 
longer. 

John Moorg swore that he lived with the prisoner; that the 
crop of corn, made in 1860, was gathered and put in a pen 
near the granary ; that Connelly came there, Friday, —— day 
of November, and put his horse in the stable, and the usual 
salutations passed between Connelly and the prisoner; that 
the defendant was sitting in the door of the granary with his 
gun inside, near him; that Connelly got on the corn in the 
pen, and threw a few hands fall of corn into the wagon, when 
the prisoner said to him, ‘‘old man get down off of that 
pen and go out of the lot, or I will hurt you ;” that Connelly 
got down from the pen, saying something that witness did not 
hear distinctly ; that at this time the prisoner came out of the 
door of the granary, with his gun in his hands, and they walk- 
ed a few steps towards each other; the prisoner then raised 
his gun, took aim at the deceased and shot him; that the de- 
ceased was also going in the direction of the stable, where his 
horse was, and had nothing in his hands when the gun fired ; 
that he was about 63 years of age. 

Dr. Brooks, after testifying as to the extent of the wound, 
stated that the father of the prisoner was deranged, at one 
time, for about two months ; that the prisoner had a sister, an 
uncle, and an aunt, who had been deranged. He alse testi- 
fied to the singular conduct of the prisoner when drunk, but 
did not consider him deranged at that time. 

Mr. Warf stated, that he saw the prisoner in the granary 
with his gun, and Connelly on the pen; that prisoner ordered 
him down ; that Connelly threw several hands full of corn 
into the wagon, and told John Moore to get the measuring 
tub ; John said it was locked up and prisoner had the key ; 
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he told Moore to burst the door open and bring it to him; that 
every thing there belonged to him ; Prisoner then said, “ old 
man, get down from there and go out of the lot, or I will hurt 
you; you are meddling with that that does not concern you 
or yours.” Connelly replied, “I will show you, you villain, 
to whom it belongs;” Connelly got off the pen quickly, and 
the boys got down at the same time; that the witness then 
turned towards the gate, and presently heard the report of 
the gun; that he then returned, and found Connelly lying 
with his head within three feet of the post of the granary, and 
a stick lying near the body of the deceased, and blood upon 
the hand of the prisoner; that shortly afterwards he examin- 
ed the hand of the prisoner, and the skin was off for about 
the size of a ten cent piece. This witness, and several others, 
testified as to the conduct of the prisoner, prior to the com- 
mission of the act, tending to show that he was deranged, and 
that his ancestors were deranged. 

The prisoner then offered to give in evidence what he said to 
Dr. Brooks shortly after the homicide was committed, to wit, that 
the wound, on his hand, was caused by a blow given by de- 
ceased with a stick, which caused the blood on his hand. 
This evidence was rejected by the Court, and defendant’s 
counsel excepted. 

The prisoner's counsel insisted, 1st, that although the prisoner 

ew it was wrong to kill the deceased, yet, if he was inrpell- 
ed to the act by a moral power, which he could not resist, he 
was excusable. 

2. That if the deceased committed a trespass in attempting 
to take away the corn, and the prisoner, in order to protect 
his property, shot and killed the trespasser, it would be man- 
slanghter and not murder.{ The Court charged the jury, that 
if the prisoner was insane at the time of committing the hom- 
icide, they should acquit him; -that every one was presumed 
to be sane until the contrary was shown; that the prisoner 
must satisfy them of that fact. Defendant’s counsel excepted 
to the charge. 
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Verdict—guilty of murder. The Court pronounced judg- 
ment of death, and the defendant appealed. 


Attorney General, and Winston, Sr., for the State. 
No counsel appeared for the defendant in this Court. 


Manty, J. The first question, which the record presents, 
is, whether the declarations of defendant were competent, in 
his behalf, to show how he received a certain wound. 

It is stated that the declarations were made shortly after 
the homicide. There is no principle, upon which these can 
be held admissible, except as a part of the “ ves geste,” and 
the statement of the case excludes the idea that they were of 
this nature. The declarations were after the act was past and 
done, This question has been brought under review in this 
Court on several former occasions, which will be seen by a 
reference to the cases of State v. Scott, 1 Hawks, 24; State v. 
Humitley, 3 Tre. 418 ; State.v. Tilly, do. 424, The profession- 
al idea seems to have been that a narrative given by a per- 
son, who has committed a homicide, as to how it happened, 
immediately after the act, and when the first proper opportu- 
nity offered, should be admitted. But this evidence, though 
dictated by what, in divers supposable cases, might be deem- 
ed a necessity, is so clearly against principle, and entitled, in 
the greatest number of instances, to so little credit, and is so 
well calculated to obscure rather than elucidate a transaction, 
that the Court have uniformly adhered to their original judg- 
ment, by which it was excluded. It has been no where, that 
we are aware of, interpolated asarule of evidence, upon 
the common law, by legislation or otherwise. -In the case 
before us, the circumstances under which the declarations, in 
question, were made, are so vaguely stated, as not to bring 
them within any proposed or reasonable rule. But we make 
no question about this. Take the statement of the case in 

. any sense, and the declarations are plainly excluded by the 
well-settled law of evidence in North Carolina. They must 








| sault imperilling life, which is the usual sense of the phrase 
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be a part of the res geste, and come in as explanation of an 
act being done when they were made, or not at all. 

The second question arises upon a position taken by the 
prisoner’s counsel, that if the killing was to protect prisoner’s 
property from the trespass of the deceased, it would be an 
extenuated case of homicide. In this position, it seems, the 
Court did not concur. The matter involved in this point, has 
been before this Court heretofore, on more occasions than one. 
It seems to have been first carefully considered in the case of 
the State v. Morgan, 3 Ire. 186, and, again, in the State v. 
McDonald, 4 Jones, 19. In these two cases, it is fully set- 
tled, if a party deliberately kill to prevent a mere trespass to 
property, he is guilty of murder. 

. The third and last question, made upon the record, arises 
ont of proofs, in respect to the mental condition of the prison- 
er. The record states the prisoner’s counsel insisted that, 
although the prisoner knew it was wrong to kill the deceased, 
yet, if he was impelled to the act by a moral power, which 
he could not resist, he was excusable. The words, “moral 
power,” may mean threats, duress of imprisonment, or an 


4~ 


or it may mean, some supernatural agency. The former con 
struction would make the position of the counsel entirely in- 
applicable to the case ; we, therefore, adopt the latter. The 

osition, thus interpreted, does not fall within any approved 
definition of a “ non compos mentis.” 

It assumes that the accused knew the nature of his act and 
that it was wrong. The law does not recognize any moral 
power compelling one to do what he knows is wrong. “To 
know the right and still the wrong pursue,” proceeds from a 
perverse will brought about by the seductions of the evil one, 
but which nevertheless, with the aids that lie within our reach, 
as we are taught to believe, may be resisted and overcome, 
othe: wise it would not seem to be consistent with the princi- 
ples of justice to punish any malefactor. There are many ap- 

etites and passions which by long indulgence acquire a mas- 
tery over men more or less strong. Some persons indeed deem | 
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/ themselves incapable of exerting strength of will sufficient to 
| arrest their rule,—speak of them as irresistible, and impotent- 
ly continue under their dominion ; but the law is far from ex- 
cusing criminal acts committed under the impulse of such 
passions. To excuse one from criminal responsibility the 
mind must, in the language of the Judge below, be insane. 
The accused should be in such a state from mental disease as 
pa to know the nature and quality of the act he was doing, 
/ or if he did know it, that he did not know he was doing what 
| was wrong, and this should be clearly established. This test, 
a knowledge of right and wrong, has long been resorted to as 
a general criterion for deciding upon legal accountability, and 
with a restricted application to the act then about to be com- 
mitted, is approved by the highest authorities. But we do 
not undertake to lay down any rule of universal application. 
| It seems to be chimerical to attempt to do so from the very 
nature of things,@or inganity is a disease and, as is the case 
with all other diseases, the fact of its existence is not estab- 
lished by a single symptom, but, by a body of symptoms, no 
particular one of which is present in every case. Imperfect 
as the rule may be, it covers a great variety of cases and may 
ia aid the tribunals of the country in judging of this most diffi- 
cult subject. The-case put of acriminal act committed under 
the belief that it was commanded by God, would fall under 
the rule. The perpetrator in such would not know he was 
doing what was wrong, but on the contrary, believe he was 
doing what was right in obeying a power who had a right to 
command him. This-condition of mind would constitute in- 
sane delusion in respect to the particular act committed, and 
if clearly established by proof of pre-existent facts, would ex- 

cuse from responsibility. 
It will thus be seen that instructions, in conformity with 
the argument of prisoner’s counsel, ought not to have been 
; given. If the prisoner knew that what he did was wrong, 
Bes law presumes that he had the power to resist it, against 
on all supernatural agencies, and helds him amenable to punish- 
\ |ment. There is no error in the ingtruc‘ions actually given 


~~ 
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upon this subject, and in the absence of any prayer for other 
specific instructions, there is no omission, of which the prison- 
er has a legal right to complain. 

There being no error found upon the record, this must be 
certified to the Superior Court of law for Caswell, that the 
said Court may proceed again to pronounce the judgment of 
the law. 


Per Curiam, Judgment affirmed. 
¢ 








JOHN H. TOMLINSON v. W. W. LONG. 


The sheriff's return on process in his hands, “ not to bedound in my county,” 
implies that the person to be reached by the process, was not to be found 
atter due search, and if the fact, thus implied, be untruly stated, the return 
is a false one. 

Where a person, to be summoned by a subpoena, was at his home, in the 
sheriff's county, for fifteen days preceding the day of the return of the pro- 
cess, though the sheriff lived twenty-five miles from him, and though he 
was informed that such person would continue out of the county during al) 
that time, it was held he was liable for the penalty for making a false re- 
turn, in saying that he was not to be found. 


Action of pest for a penalty, tried before Frenou, J., at 
the Spring Term, 1861, of Iredell Superior Court. 

The declaration was for the penalty of $500, for a false re- 
turn to a subpoena placed in defendant’s hands, to be by him 
executed, as sheriff of Yadkin county. 

A suit, in equity, was pending in the Court of Equity of 
Iredell county, between John H. Tomlinson, plaintiff, and B. 
B. Benham and W. H. A. Speer, defendants, which had been 
referred to W. P. Caldwell, ‘Esq., clerk and master of the said 
Court, to state an account between the parties. It was prov- 
ed by Mr. Caldwell, that on or about the 18th of November, 
1859, he issued a subpoena, in due form, directed to the sher- 
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iff of Yadkin county, commanding him tosummon J. 8. Clay- 
well, witness for plaintiff, to be, and appear, in Statesville, 
N. ©., on the 10th of January, 1860, and that about the time 
of issuing said subpeena, he either gave it to defendant, Long, 
or mailed it to him, directed to Yadkinville, the county seat 
of Yadkin county, of which the said Long was sheriff, and 
that the same was returned to him, at Statesville, on the 10th 
of January, 1860, endorsed, “ Not to be found in my county.” 
The day when the subpoena came to the hands of the defend- 
ant, had not been endorsed on the process. J. S. Claywell 
testified, that he had been a citizen of Yadkin county for ten 
years past, and was personally well known to the defendant; 
that he lived some fourteen miles from Yadkinville, and was 
at home throughout the month of December, 1859, except 
some five days immediately preceding christmas day; that 
he returned home on christmas day, and remained at home, 
about one mile from Jonesville, im Yadkin county, during the 
month of January, 1860. The witness stated that he often 
crossed the river into Surry, but did not recollect that he was 
out of the county ftom December 25th, 1859, till 10th Jann- 
ary, 1860. ' 

R. M. Allison testified, that he was in Yadkin county du- 
ring the first week in January, 1860, and saw the witness, 
Clay well. 

B. B. Benham, for the defendant, testified that the defend- 
ant, Long, came to his house, in Jonesville, in December, 
1859, while Claywell was absent from the county, and told 
him he had a subpeena for Claywell, to give evidence in be- 
half of Tomlinson, in the suit aforesaid, and he told Long that 
Claywell had left on that day, and would not return to Yad- 
kin for two or three weeks. This evidence was objected to 
by plaintiff’s counsel, but admitted by the Court. 

The defendant introduced £. C. Roughton, one of his dep- 
ties, who testified, that on the day before the return day of 
the subpeena, he went to the residence of the witnesss, Clay- 
well, but did not find him at home ; that Long’s post-office is 





°s) JUNEVTERM) 1889." 





Tomlinson v. Long. 





Huntsville, ten miles from Yadkin, and twenty-five miles from 
Clay well’s. 

On this state of facts, his Honor intimated that the plaintiff 
could not recover; in deference to which, he took a nonsuit 
and appealed. 


Barber, for the plaintiff. } 
Fowle, Boyden and Mitchell, for the defendant. 


Manty, J. After some reflection upon the facts of this 
case, we arrive at a different conclusion from that of the 
Court below. 

It does not appear, definitely, upon what day. in December 
the defendant received the subpeena. It was either delivered 
to him personally, or transmitted through the mail from Ire- 
dell to Yadkin on the 10th; and as the distance is short, and 
we are certainly informed that he received it in that month, 
on some day previous to christmas, it is fair to conclude 
he received it as early as the 15th. Claywell, the indi- 
vidual to be summoned, had an established and well known 
residence in the county, and was absent from the county for 
five days, only, immediately preceding christmas day. 

We attach but little importance to the distance between the 
sheriff and witness’ residence. The sheriff must be able, eith- 
ther by himself or deputies, to discharge his duty in all 0% 
of the county, with proper official dispatch. 

In like mannner, we attach but little weight to the misin- 
formation derived from Benham. The sheriff should assure 
himself of a fact, upon which he bases a return, by something 
more certain than the conjectures of wayside men. 

Without criticising the words in which the return, “ not to 
be found,” is couched, but putting a construction on them 
most favorable to defendant, viz: that witness had not been 
found atter due search, and our opinion still is, that it amounts 
toafalse return, It was not true, thus, to say, by a, 
that proper search had been made. 

If the sheriff desires to avoid the heavy penalty of the stat- 
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ute for a false return, he should, in all cases of doubt, return: 
the facts, and not merely his conclusions. By doing so, if it 
should appear that he has erred, he will have subjected him- 
self to the penalty of $100, for not duly executing and return- 
ing, but not to the higher penalty for a false return. This last 
petialty is imposed only for returns false 2 fact, and not for: 
those which are false only by way of #nference, (the facts be- 
ing truly stated). This distinction is taken in the late case of 
Hassel v. Latham, 7 Jones, 465. 

The law, as well as christian morality, abhors falsehood. 
It is especially mischievous and odious in a public officer, and 
hence the severe penalty imposed upon it in the Code, chap. 
105, sec. 17. It is not necessary there should be: a criminal. 
intent. This characteristic is probably absent from the pre- 
sent case. Falsehood, in faet, is the mischief guarded against. 
The rigour of the rule is essential to seeure, on behalf of the- 
public, a corps of officers, diligent, eireumspect and truth- 
_ fal, qualities which will be regarded the more indispensable,. 
when we consider the numerous important and sacred inter- 
ests, committed to their charge. 

We repeat that this is no hardship to the sheriff. If he be 
in any doubt as to the legality of his conclusions in making a 
return, let him return the faets and throw himself upon the 
judgment of the court. He ean, in that way, avoid the pen- 
alty of a mistatement of fact, while he will fall, at worst, on 
the penalty for negligence, which is comparatively venial. 

In the present state of the sheriff’s return, we think it is. 
false. 

The nonsuit must, therefore, be set aside, and a venire de 
novo ordered. 


Pr Curiam, : | Judgment reversed. 
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JOHN G. ALBRIGHT o. JOHN TAPSCOTT. 


A return made by a sheriff, that is false in fact, although the officer was mis- 
taken in the matter.as to which he made his return, will, nevertheless, subr 
ject him to the;penalty for a false return. 

In an action of debt for a penalty, in which nil debit is pleaded, a verdict 
finding all issues in faver of the plaintiff and assessing his damages to $500, 
will not sustain a judgment of recovery. 


Aorion of prsr against the defendant, as sheriff of -Ala- — 
mance, for making a false return, tried before Bamey, J., at 
the Fall Term, 1861. 

The action was breught for the penalty of $500. A sub- 
poena came to the hands of the defendant, as sheriff of Ala- 
mance county, commanding him to summon one Oynthia 
Randleman, &e., as a witness for the plaintiff. The sheriff’s 
deputy, to whose hands the process came, summoned one Ju- 
lia Randleman, the wife ef the defendant, in the suit, and did 
not summon Cyathia Randleman, and did not have an oppor- 
tunity of doing so, for she was not in the county during the 
period prescribed for the execution of the writ. The writ 
was, nevertheless, returned as “ executed.” 

The Court was of opinion, that on this state of facts, the 
plaintiff was entitled to recover, and so instructed the jury, 
who returned a verdict for the plaintiff, and judgment being 
given thereon for plaintiff, the defendaat appealed. 


No counsel appeared for the plaintiff in this Court. 
Graham, for the defendant. 


Manty, J. The return of the sheriff, which is the subject 
of this action, is certainly untrue. -We have held, at this 
term, in the case of Yomlinson v. Long, (ante 469) that it is 
not necessary the officer should be convicted of any criminal 
intent. . 

It follows, therefore, that the return is false, in the sense of 
the statute, Rev. Code, chap. 105, sec. 17, and that the de- 
fendant, in the present state of the return, is subject to the 
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penalty of $500. We refer to what is said in the case of Zom- 
linson v. Long, as containing the reasons that control our judg- 
ment in this. 

The great importance of securing for these returns, absolute 
Verity, being quasi records, and the strong temptations, which 
exist to cover over omissions by the technical form of a re- 
turn, lead us to adopt the stringent rule, that every untrue 
return, in fact, is a false return, within the purview of the 
statute. 

It is not difficult to conceive of cases, in which the sheriff 
might be deceived into a false return without laches on his part. 
In such cases the power of allowing amendments, so as to 
state the facts of the case, should be liberally indulged by the 
court. By such means, any surprise, into which the officer 
might have fallen, would readily be obviated. 

We concur, therefore, entirely with the Court below, in its 
judgment, as to the character of this return. 

But there is an irregularity in the verdict, for which the 
judgment must be arrested. The action is, properly, one of 
debt. The plea is mé/ debet. The verdict finds all issues in 
favor of the plaintiff, and assesses his damages to $500, and 
interest. 

This is not such a verdict as consists with the pleadings. 
It would have been technical and proper, in an action upon 
the case, for damages, which are secured by the same statute 
that gives the penalty, but is insensible as a finding in an ac- 
tion, upon the statute, for the penalty. It is not responsive to 
the issues, and there can be no judgment upon it ; Archbold’s 
N. P. 350. 


Pree Over, Let the judgment be arrested. 
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GEORGE LEDBETTER v. ISAAC ARLEDGE. 


The provisions of the Revised Code, chap. 31, sec. 50, requiring the return of 
all writs, process, &c., to be made on the first day of the term, to which 
they are returnable, does not apply to executions or writs of fiert facias, 


Morton for a judgment ni. si. against the defendant, as 
sheriff of Henderson, heard before Dicx, J., at Spring Term, 
1861. This case was submitted to his Honor on a 

CASE AGREED. 

An execution issuing from the County Court of Henderson, 
in favor of George Ledbetter against one William Reese, more 
than twenty days before the term of the Court, was placed in 
the hands of the defendant, who failed to return the same on 
the Monday of the term. On Thursday of the term, to which 
the execution was returnable, the plaintiff asked for and ob- 
tained a judgment ni. si. against the defendant, who immedi- 
ately thereafter paid the amount, called for in the execution, 
to the plaintiff’s attorney, and asked for and obtained leave 
of the Court to make his return. On the next day (Friday) 
the defendant asked leave of the Court to strike out the order 
granting a judgment against him, which was granted, and the 
judgment ni. si. was ordered to be stricken out, from which 
the plaintiff prayed and obtained an appeal to the Superior 
Court. 

In the Superior Court a pro forma judgment was given for 
plaintiff, and defendant appealed to this Court. 


» No counsel appeared for the plaintiff in this Court. 
Phillips, for the defendant. 


- Manty, J. The provisions of the Code, chapter’31, section 
50, requiring the return of all writs, process, &c., on the first 
day of the term, to which they are returnable, does not apply 
to executions or writs of fieri facias. 

This is apparent from a consideration of the section in all 
its parts, for it is further provided therein, that process, not 
made returnable or executed as directed, shall be adjudged 
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void upon the plea of the defendant. From which it seems, 
that it means such process only as a plea could be made to, 
viz: original, or mesne; see Duncan v. Hill, 2 Dev. and 
Bat. 291. It is also apparent, from the provisions made, by 
law, for postponing sales under executions, from the first to 
the later days of the term; Rev. Code, chap. 45, sec. 14, and 
from the general practice of the courts. 

The sheriff is allowed all the days of the term to return a 
fieri facias, unless he be ruled, upon motion, and cause shown, 
to return it on some intermediate day. When the return is 
made, like other acts of the Court, it stands, by relation, as if 
done on the first day. 

It follows that when a sheriff made due return on Thursday 
of his execution, it was not only in the power, but it was the 
duty of the Court to strike out the conditional judgment, as 
soon as the fact of the return was brought to its notice. 

The proceedings of a court are all in paper, until its close, 
and are subject, in the mean while, to be reviewed, amended 
or revoked, as may seem to the Court’s maturer judgment 
right and proper. 

The action of the County Court was strictly in accordance 
with law, and consequently, the pro forma judgment of the 
superior court erroneous, wherefore, the latter should be re- 
versed, and judgment be for the defendant. 

Per Curiam, Judgment reversed. 








WILLIAM J. HOUSTON, Solicitor, v. THE NEUSE RIVER NAVI- 
GATION COMPANY. 


An information in the nature of a writ of quo warranto against a corporation, 
to have its privileges declared forfeited, because of neglect and abuse in the 
exercise of them, must be filed in the name of the Attorney General of the 
State, and cannot be instituted in the name ofa solicitor of a judicial circuit. 

In & matter of a public nature, the officer, who acts for the State, does not 
pay costs to the other party. = 
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Tus was an INFORMATION in the nature of a quo warranto, 
heard at the Fall Term, 1861, of Craven Superior Court. 

The information sets forth divers causes, why the corporation 
should be considered as having forfeited its privileges, but 
from the view taken of the case in this Court, neither of these 
allegations, nor the grounds of defense, relied on in the answer, 
are material to be stated. The cause was disposed of in the 
Court below by a pro forma judgment, that the information 
be dismissed at the plaintitf’s costs, from which plaintiff ap- 
pealed. 


J. W. Bryan, for the plaintiff. 
Attmore, for the defendant. 


Barrix, J. This is an information filed on behalf of the 
State by the plaintiff, as solicitor of the second judicial cir- 
cuit, in the Superior Court of law for the county of Craven, 
against the defendant, to enquire by what warrant the com- 

. pany is now exercising its corporate franchises, it being al- 

Pleged that it has forfeited them. The information was filed 
by leave of the Court, first had and obtained. The defend- 
ant appeared, by attorney, and put in an answer, and upon 
the hearing in the Court below, the information pro forma, 
was ordered to be dismissed at the plaintiff’s costs; and the 
plaintiff appealed to the Supreme Court. 

Upon the argument here, it was objected that the informa- 
tion was improperly filed by a solicitor, and it is contended that 
it must be dismissed, because it was not instituted under the 
order of the General Assembly, or the Governor, or the At- 
torney General of the State, as directed by the 25th section of 
the 26th chapter of the Revised Code. The objection is, we 
think, well taken, and is fatal to the proceeding in the pre- 
sent form. The information is in the nature of a writ of quo 
warranto, instituted on the behalf of the sovereign, and it can 
be used only in the cases and in the manner prescribed by 

the sovereign. It follows that, as the Legislature has prescrib- 
ed in the chapter and section of the Revised Code, to which 
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reference has been made, that an information filed against a 
corporation for the purpose of having its franchises declared 
to have been forfeited by abuse or neglect, must be by the 
sanction of the General Assembly, or the Governor, or the 
Attorney-General, it cannot be filed by any other authority 
or by any other officer. There are, indeed, cases in which an 
information in the nature of a writ of quo warranto, may be 
filed by a solicitor as well as by the Attorney-General, but it 
is in consequence of an express provision of law to that effect. 
Thus, when a person usurps an office, or intrudes into it, or is 
found unlawfully holding or executing it, the 95th chapter of 
the Revised Code, section 101st, authorises the Attorney-Gen- 
eral or a solicitor for the state, to institute a proceeding of this 
kind against him for the purpose of trying his right to it. 
The authority thus given expressly to a solicitor, in a partic- 
ular case, is an irresistible argument to prove that he has it 
not in other cases, where it is not only not given to him, but 
expressly conferred upon another. 

The order, dismissing the information, is affirmed, but it i 
reversed as to the costs. In a matter of a public nature, th 
officer, who acts for the State, does not pay costs to the other 
party ; State v. King, 1 Ire. 22; State v. Banner, Busb. 257. 


Perr Curiam, Information dismissed. 














WILLIAM 8. MASON v. ALFRED WILLIAMS. 


Where a person purchases a chattel from one who is not the owner of it, 
and it is admitted by the parties, or found by the jury as a fact, that the 
purchaser was induced to make the purchase by the declarations or acts of 
the true owner, the latter will be estopped from impeaching the transaction. 


Action of trover for the conversion of a steam engine, tried 
before Hzarn, J., at the Fall Term, 1860 of Wake Superior 
Court. 
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The case was submitted to his Honor and the jary upon the 

following 
CASE AGREED. __ 

“The title to the engine, in question, was in James F. Jor- 
dan & Co., upon 24th July, 1851, when William D. Cooke, 
one of the partners, conveyed his interest therein to P. F. 
Pescud, as trustee, for sale, &c. On the 7th November, 1851, 
James F’, Jordan, another partner, conveyed his interest to 
one W. H. Jones, as trustee, for sale, &c. As was understood 
between the parties to these conveyances, the partnership of 
James F. Jordan, & Co., which consisted of other partners 
besides the two mentioned, was still carried on, and so con- 
tinued to be, retaining the possession of the property, until it 
became insolvent, at which time, by assignments, its property 
became vested in the plaintiff, the corporation having con- 
veyed the same in 1855, to one Benedict, in payment ofa firm 
debt, who, upon 6th of June, 1856, conveyed it to the plain- 
tiff, as trustee, for sale, &c. After this, P. F. Pescud, being 
in his own right, and as agent for Jones, about to make sale 
of the property, conveyed as above, and not knowing that the 
engine, in question, was included therein, was informed by 
Mason that it wasso included, and that he ought to sell it, 
he (Mason) having no claim upon it. There was no evidence 
that the defendant had any knowledge of this conversation 
before the sale. 

Pescud, accordingly, a few weeks afterwards, to wit, in No- 
vember, 1857, offered it at public sale, with the other things, 
and stated to the bidders that his title was good, asking, if 
any one present had any claim, but stating, he only sold his 
right to it and that of Jones. Mason was present, within hear- 
ing, and made no objection. He also bid for the engine, but 
it was purchased by the defendant. 

It is admitted that Mason then believed Pescud’s title was 
good ; subsequently, however, in consequence of the decision 
in the case Bank v. Fowle, 4 Jones’ Eq. 8, he had reason to 
change his views, whereupon he made a demand for the en- 
gine upon the defendant, and the latter refused to deliver it. 
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It is agreed that, unless defendant was tenant in common 
with the plaintiff, or as against the plaintiff, sole owner at 
the time of the demand and refusal, there was a conversion 
before the bringing of this suit, and that if he were tenant in 
cominon, there was a conversion, supposing that a claim, to 
the exclusive ownership, amounted to such.” 

These facts being agreed upon, his Honor charged the 
jury in favor of the defendant, who rendered a verdict for the 
defendant. Judgment; and appeal by plaintiff. 


Fowle, for the plaintiff. . 
Phillips, for the defendant. 


Barrie, J. It appears from the agreemerit of the parties 
that at the time when the defendant purchased the steam en- 
gine in question at the public sale made by Peseud, the plain- 
tiff was the owner of .it, but it is contended for the defendant 
that the plaintiff, in consequence of his declarations and acts, 
is stopped from asserting his title to the article. The argu- 
ment is that it mnst be taken either, that the plaintiff had 
waived his title, and thereby authorized Pescud to sell the ar- 
ticle, or that he cannot now be allowed to assert it, because it 
would be a fraud upon the defendant to permit him to do so. 
In support of his argument the counsel for the defendant has 
cited and relied upon the cases of Bérd v. Benton, 2 Dev. 
Rep. 179, and Cornish v. Abington, 4 Hurl. and Nor. Rep. 
549. In the first of these cases, it is held that a sale or pledge 
of a chattel by a person, who has no title, in the presence of 
the owner and without objection on his part, estops him from 
setting up his title to impeach the transaction. In the latter 
case, the Court says, that if from the actual expressions or 
course of conduct of one person, the ether may reasonably in- 
fer the existence of an agreement or license, and acts upon 
such inference, whether the former intends that he shall. do 
so or not, the party using the language, or who has so con- 
ducted himself, cannot afterwards gainsay the reasonable in- 
ference to be drawn from his words or conduct. 

To evade the force of these propositions, it is insisted, for 
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the plaintiff, that at the time when he spoke to Pescud, he 
was ignorant of his own title, as he was also at the sale, and 
that there was no evidence to show that the defendant was 
misled by what he had said or done, or that the defendant 
had purchased the article, in question, in consequence of his 
declarations or acts. 

The counsel for the plaintiff has, in support of his views, 
referred to the case of West v. Tilghman, 9 Iredell Rep. 163, 
wherein it was decided that though the owner of a slave, who 
is ignorant of his title, stands by and sees the slave sold by a 
person having no title, and makes no objection, yet he is not 
thereby estopped from asserting his claim. 

We have examined these and the other cases referred to by 
the counsel on both sides, and in our opinion the true princi- 
ple to be derived from them is this : where a person purchases. 
a chattel from another who is not the owner, and it is admit- 
ted by the parties, or found by the jury as a fact, that the 
purchaser was induced to make the purchase by the declara- 
tions, or acts of the trne owner, the latter will be estopped 
from impeaching the transaction ; see Pickard v. Sears, 33 
Eng. Com. L. Rep. 117. If, then, in the present case it had 
been stated as an agreed fact that the defendant purchased 
the steam engine in question from Peseud, in consequence of 
what the plaintiff told Pescud, or in consequence of the con- 
duct-of the plaintiff at the time of the sale, we should say 
_ that the latter coald not recover. That fact cannot however 
be inferred by the Court from any thing stated in the ease 
agreed, and it must be left as a question for the jury, upon 
whatever competent and relevant testimony the parties may 
be able to produce on the trial. The case agreed was made 
up in the Court below, to be “submitted to his Honor and to 
the jury,” and his Honor took it upon himself to decide a 
question of fact, which he ought to have left to the jury, in 
eonsequence of which, there is error, and the judgment must 
be reversed and a venire de novo awarded. 





Per OvriaM, J te silo reversed. 
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C. E. NEAL & CO. v. WILMINGTON & WELDON RAIL ROAD CO,* 


Where freight is carried on a railroad, from station to station, if the owner is 
not ready to receive it at its destination, the duty of the carrier is discharg- 
ed by placing it in the ware-house of the company without giving notice to 
the owner or consignee. 

It is certainly not required of the ware-house men, at a railroad station, to 
notify consignees, living at a distance, of the arrival of their goods, either 
through the mails or otherwise. 

Where a railroad agent received goods into the company’s ware-house, ata 
country station, which was an ordinary wooden house, which he kept fas- 
tened in the night time with iron locks, bolts and bars, also in the day time 
in the same manner, it appearing that the agent resided two hundred vards 
from the ware-house, it was held to be ordinary care, and that the compa- 
ny was not liable for the loss of the goods by theft. 


Action on the case for NEGLIGENCE, tried before Bary, J. 
at the Spring Term, 1861, of Edgecombe Superior Court. 

The. following is the case as AGREED between the counsel of 
the parties. 

The declaration contained two counts: first against defend- 
ant as “common carriers, and 2nd as warehousemen. The 
facts are, that about the 1st of May, 1859, the plaintiff deliv- 
ered to defendant a box of merchandise of the value of $390, 
at Weldon, to be transported from that place to Rocky Mount. 
The goods were transported and delivered in the ware-house 
of defendant, at the latter place, and on the day after the ar- 
rival, or the second day thereafter, the plaintiff applied for 
the box, and on examination, it could not be found in the 
ware-house, but was found, the same day, a few hundred 
yards from the station, broken open and rifled of its contents. 
The ware-house was an ordinary wooden building, such as the 
company had at all the other stations, except at Weldon, 
Goldsboro’ and Wilmington, where they are made of brick. 
The company receive large amounts of freight at this station, 
for persons residing in Tarboro’ and Nashville and their 





*Judge Battle being a stockholder in the Rail Road Company, took no part 
in the decision of this case. 
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vicinity. The ware-house usually had in it goods of con- 
siderable value, and the company had no watch or guard 
at night for its protection. The agent resided about two 
hundred yards from the station. The doors of the ware- 
house were secured by locks, bolts and bars in the usual manner 
at night, and in like manner in the day time, when the agent 
was absent. The plaintiff resided, and did business in Tar- 
boro, about eighteen miles distant, and there wasa daily 
mail from Rocky Mount to Tarboro. The company did not 
give notice of the arrival of the goods. The defendant is an 
incorporated company, and has been duly organised. 

It is agreed that if the Court shall be of opinion that the 
plaintiffs are entitled to recover, judgment shall be rendered 
for $390, with interest from Ist of May, 1859, and cost of suit, 
but if of a contrary opinion, judgment of nonsuit shall be en- 
tered. 

The Court being of opinion with the defendant, on the case 
agreed, ordered a nonsuit, from which the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
B. F. Moore, for the defendant. 


Manty, J. The facts, of this case, are similar to those pre- 
sented in the case of Hilliard v. The same Company, report- 
ed in 6 Jones, 348, and our reflections lead us to the same 
general conclusions. 

Where freight is carried on a railroad from station to sta- 
tion, if the consignee or agent be not ready to receive it at 
its destination, the duty of the carrier is discharged by plac- 
ing it in the ware-house of the company, for there is no usage 
or rule of law which requires the company’s servants to de- 
liver elsewhere than at the station, and from the nature of 
this mode of transportation, it is impracticable to give notice 
prior to the necessary discharge of the freight. We think, 
therefore, the duty of the company, as a common carrier, is 
fulfilled when the packages are placed in the ware-house of 
the company (no person being present to receive them) with- 
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out giving notice to the consignee oragent. The exigences of 
transportation by steam require this. . 

Other duties then devolve upon the company, viz., those 
which appertain to a bailment for transportation. The point 
first occurring in this view of the case is, whether the duty to 
notify owners or consignees belongs to this particular kind of 
trust. We do not think it necessary to discuss how this may 
be in all cases. In the particular one before: us, it was not, as 
we conceive, the duty of the company. The party, by whom 
the package was owned, and to whom it was directed, resided 
at the distance of eighteen miles from the station, and had no 
agent at the place.. It cannot be that the ware-house men of 
the company were required to notify through the mail. The 
great number and variety of articles transmitted by this mode 
of conveyance through our country, would make such a duty 
extremely burthensome, if not impracticable. What may be 
the rights of the consignees residing at the station, we leave 
undecided. Those who reside at distances, making commu- 
nication inconvenient, except through the mails, are not en- 
titled to notice. ’ 

The remaining question presented by the case, in the point 
of view we are now considering, is, whether the company, as 
ware-house men, took the proper care of the packages in 
question. Ordinary care is what is required, and this is 
defined by a recent elementary treatise (Story on Bailments 
section 41) to be “that which men of common prudence, 
generally exercise about their own affairs in the age and 
country in which they live.” We have attentively con- 
sidered the facts bearing upon this enquiry, and conclude 
there is nothing to show a want of the requisite care. The 
house is of the kind used by prudent men to store things 
of value. It is secured by fastenings appropriate to such 
buildings—is kept by an agent, who resides a short distance 
from it, and who closed it, by its fastenings, at all times, both 
night and day, when he was absent from it. This satisfies the 
definition of ordinary care. There may be conditions of a 
city, or other community, making a -igit-watch a proper 
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safe-guard, but there is nothing in the previous general his- 
. tory of our country places, or in the proofs respecting this 
particular loeality, which induces us to think that it was de- 
manded there by the requirements of ordinary care. 

Upon the whole case, we concur in the opinion of the Court 
below, and the judgment of nonsuit should, therefore, be af- 
firmed. 


Per Ovriam, Judgment affirmed. 








CEPHAS HUDSON v. ANSON CRITCHER 


The existence of a claim, in equity, is a sufficient consideration for a promise 
te pay money or any other thing, and such promise may be recovered in 
an action at law. 


Tuts was an action of assumpsit, tried before Bamery, J., at 
the Fall Term, 1861, of Granville Superior Court. 

The declaration contained two counts: one for the price of 
two slaves, Jack and PYiday, which plaintiff had sold to the 
defendant, and for which he promised to pay the sum of 
$287.25; the other; the common count in assumpsit. 

One Paschal testified, that on the 10th June, 1856, the plain- 
tiff and defendant came to him and asked him to make asettle- 
ment between them, stating that prior to that time, to wit, about 
the 16th of January, 1856, the plaintiff had sold to the de- 
fendant two negro slaves, named Jack and Friday; that he 
then made a statement of accounts between the parties upon 
their statements of debt and credit, and that there was a bal- 
ance in favor of the plaintiff $287.25, the price of the slaves, 
which balance, the defendant promised the plaintiff that he 
would pay, and at the same time, he (defendant) made a wri- 
ting in these words: 

5 
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“To Hudson—Balance, $287.25;” and handed it.to, the wit- 
ness to keep as a memorandum of the amount of said balanee. 

The defendant then produced and proved two bills of sale, 
under seal, dated 16th January, 1856, for Jack and Friday, 
in which, the payment of the full price was acknowledged. 

The defendant insisted that the plaintiff was estopped by 
these bills of sale, and that the debt was entirely taken away, 
and there was no consideration for the promise to pay the 
money sued for. His Honor being of that opinion, so in- 
structed the jury, who found a verdict in favor of the defend- 
ant. The plaintiff excepted to the charge of the Court, and 
appealed from the judgment rendered on the verdict. 


No counsel appeared for the plaintiff in this Court. | 
B. F. Moore, for the defendant. 


Manty, J. An acknowledgment in a bill of sale, under 
seal, or in a deed, of the reception of the consideration money 
is, in general, a bar to any action, at law, for the same. This 
was very properly recognised by his Honor below as an es- 
tablished principle. But there remains, notwithstanding, im 
Soro conscientia a claim, which a court of equity will enforce. 
It is something more than a mere moral obligation. This was 
decided by the Oourt in Crawley v. Timberlake, 1 Ire. Eq. 
346. 

It is also settled, that an equitable demand is a sufficient 
consideration to support at law a promise to pay; Zowe:v. 

Weatherley, 4 Dev. and Bat. 212; Woblet v. Green, 2 Dev. 
517. When, therefore, parties, between whom there is an 
unsettled, demand. of this nature, come to an account and 
strike a balance; which the indebted party promises to. pay, 
the equitable is converted into a.legal demand, and may .be 
recovered by an action, at law, upon the promise. The ac- 

pting of such a promise and the consequent abandonment at 

time of further strife or litigation, in respect to the claim, 
is the consideration... Without intimating any opinion upon 
‘ xT 
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the merits of the plaintiff’s case in this view of it, we think it 
ought to have been presented to the jury. 

Promises, upon equitable considerations, seem to have been 
maturely considered by the English Judges, in dank, in the 
case of Hawkes v. Saunders, 1 Cowper, 289, and we refer to 
it fora corroboration of the judgment of the Court in Zowe v. 
Weatherley and Noblet v. Green. In the English Oourt, the 
question arose in an action upon the promise of an executor, 
having assets, to pay a legacy; this was held to be a promise 
obligatory at law. The general doctrine of moral and equi- 
table considerations is discussed, and there is a concurrence of 
opinion, to the extent, that a present demand in equity, is 
consideration sufficient to support a promise in an action at 
law, brought upon it. 

There should be a venire de novo. 


Pzr Ovriam, Judgment reversed. 








ESTHER COX v. JOHN COX. 


A court cannot strike out an entry of a compromise in a suit and order it for 
trial because it has been imperfectly entered, or because it has not been 
performed. The proper way is to amend, nunc pro tunc, so as to makethe 
record speak the truth, and then to enforce the performance of the compre- 
tnise by attachment or other means, usual in such cases. 


Tuts is an appeal from an interlocutory order of the Supe- 
rior Court of Davidson, made by Saunprrs, J., in a suit pend- 
ing in that Court, for a divorce. 

The parties, in the case, having compromised on certain 
terms, an entry was made on the docket, in these words, to. 
wit, “ Compromised and dismissed at cost of the defendant, 
provided the cost is paid.” At the next term thereafter, .it 
appeared that the cost was not paid, and the plaintiff’s coun- 
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sel moved that the entry be stricken out, and that the cause 
stand for trial on the docket. To sustain this motion, he pro- 
duced several affidavits, showing that a part of the compro- 
mise was, that the plaintiff was be restored to her home, and 
was to be well treated and provided for by her husband ; he 
also urged the non-payment of the costs, as one of the grounds, 
for setting aside the entry. 

The defendant filed his own affidavit, not denying the terms 
of compromise, as alleged by the plaintiff, and insisting that 
he has been ready and willing to perform it as stated by her, 
and giving reasons why the plaintiff had not returned home, 
and also why the cost had not been paid. 

The Superior Court, on consideration of the motion and the 
facts disclosed, made the following order: “It appearing to 
the satisfaction of the Court, that the entry made by the clerk 
upon the trial docket, did not contain the full and true terms of 
the compromise and agreement in said case—that said defend- 
ant has not complied with the said compromise and agree- 
ment, it is ordered that the case stand for trial at the next 
term of this Court.” 

From which order, the defendant prayed an appeal to the 
Supreme Court, which was allowed. 


Kittrell and Miller, for the plaintiff. 
Gorrell, for the defendant. 


Manty, J. This is an appeal, by leave, from an interlocu- 
tory order of the Superior Court for Davidson. Pending asuit 
between the parties for a divorce, a compromise was agreed 
upon and partly entered of record, some of the conditions 
of the compromise being omitted. At the term next after the 
compromise, evidence was laid before the Court, by affidavit, 
of the omission above stated, and of the non-performance gen- 
erally, of the conditions; whereupon the Court ordered what 
‘was upon the record to be stricken out, and the case to stand 
upon the docket for trial. 

We think this order cannot be supported, becuase of defect 











TAIGR blo 21868. 7 abd 


Cox v. Cox. 








' Of power in the Court. Compromises put a speedy ‘end ‘to 
contentions and, therefore, commend themselves to the favor 
able regard of the courts. They are entered of record, and 
may be enforced by rules upon the respective parties, to pét- 
form, and by attachments, if need be. The courts cannot uii- 
make any more than they can make them at pleasure ; but 
will see that they are properly entered upon the records, when 
“made, and faithfully carried into execution, if practicable. 
“Without discussing the powers which the court might have 
over such compromises, in certain states and conditions “of 
them, it is sufficient to say that neither the imperfect state 6f 
the record, nor the neglect of one party to perform, and the 
consequent dissatisfaction of the other, would furnish the 
court with an occasion for the exercise of a power to abrogate. 

This disposes of the question before us, and shows that'thére 
is error in the order appealed from. The proper course 
would have been to amend the record as to the terms of the 
compromise nunc pro tune, so as to make it speak the truth, 
and then to compel its performance by the exercise of suéh 
powers as are usual and proper with the Court to enforce its 
rules. The powers of amendment are unquestionable, and 
the powers to enforee are also clear; Freeman v. Mortis, 
Busb. 287; Kirkland v. Mangum, 5 Jones, 313. 

We take this occasion to reaffirm that we interfere with no 
discretionary power of the superior court. The order, ¢om- 
plained of, does not lie within the Court’s discretion, but is a 
mistaken exercise of power. 

_ This opinion should be certified to the Court below, to the 
~end, that the said order may be reversed and the Court pro- 
ceed. es 


Pre Ovriam, Judgment reversed. 
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Doe on the demise of DANIEL FOUST v. G. W. TRICE et af 


One who comes in as landlord to defend an action of ejectment, cannot ob- 
ject that no notice to quit has been given to the original defendant. ‘ 

The Act of 1861, (2d extra session) chap. 10, sec. 4, did not affect questions, 
as to the continuance of causes coming before a court, whose sittings 
commenced upon Monday of the week, during which, the act was ratified. 

An occupant is incompetent to give evidence for the defendant in an action 
brought ta recover the land, of which he is in possession. 

The declarations of an occupant, as to the manner in which he came into pos- 
session of the land, in question, are competent, as evidence against the de- 
fendant, in an action of ejectment. 


Eseerment, tried before Bamery, J., at the Fall Term, 1861, 
of Orange Superior Court. 

The case was called on Thursday of the term, when the de- 
fendant alleged he was not ready for trial, and prayed a con- 
tinuance, ist, for the absence of James Pender, the occupant 
of the land, in dispute, who was detained from Court by sick- 
ness ; that he expected to prove by Pender that he never was 
the tenant of Foust, the lessor of plaintiff, but was in faet 
and in truth the tenant of the defendants; that he was car 
ried on the land, by the force and fraud of one Hugh Kirkpa- 
trick, and that being there, he became the tenant of the de 
fendants before this suit. The Court ruled that Pender was 
not a compefent witness, if present, for which the defendant 
excepted. 2nd, for the want of the evidence of one Wm. G. 
George, which was set forth in the affidavit and admitted by 
the plaintiff. The lessor of the plaintiff exhibited no title, 
but alleged that James Pender, the occupant of the land, was 
his tenant, and insisted that the defendants, who were admit- 
ted to defend as landlords of Pender, were estopped to deny 
his (plaintiff’s) title. He called as a witness the aforesaid 
Hugh Kirkpatrick, who testified that he rented the land, in 
question, from the plaintiff’s lessor, in the last of the year 
1853, or the first of 1854; that he was to give, as rent, one 
third of the produce of the then cleared ground, and if he 
cleared new ground, was to have the product of that rent-free 
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for two years; that he did not clear any new ground, but cul- 
tivated. the cleared land, or part of, it, during 1854~—’5 and ’6 ; 
that at the end of 1856, he gave up the privilege of clearing, 
and agreed for the year 1857, to rent only the cleared land; 
that at some time during his lease, he could not say when, 
but which other testimony fixes to have been 17th of Janua- 
ry, 1854, he carried James Pender from a house where he 
(Kirkpatrick) had a lease, upon the land in dispute, put. ont 
from his wagon the family and goods of the said Pender, in 
the woods, about twenty yards from a road, one-fourth ofa 
mile from the cleared land, and then told said Pender that he 
might stay there, rent free, as long as he had any thing to do 
with the land; that Pender gave his assent to this, and wit- 
ness’ negroes assisted him in setting up forks and construct- 
ing a shelter, under which his family staid until they cut logs 
and built a cabin near by, in which they had ever since. resi- 
ded ; that Pender soon after cleared a patch of land for a gar- 
den, which he had ever since cultivated, but had never paid 

any rent. : 

The plaintiff then offered to prove the declarations of Pen- 
der, while in possession of the land, to the effect that Kirkpa- 
trick carried him upon the land by his own consent. This 
was objected to by the defendants, but admitted by the Court, 
The defendants offered to show title in themselves, which was 
objected to by plaintiff and ruled out, and defendants’ coun- 
sel excepted. 

The defendants produced evidence, tending to show, that 
Pender was carried on the land by force and frand, and did 
not agree to hold the land from Kirkpatrick or Foust. 

The defendants’ counsel moved the Court to instruct the 
jury, that even if Kirkpatrick were believed, this action could 
not be maintained, because it was brought prior to the year 
1857. 

Qndly. That the defendant, Pender, was entitled to notice 
to quit, or a demand of possession before the action could be 
maintained, of which there was no evidence.’ 

His Honor instructed the jury, that if Kirkpatrick was not 
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believed by them, the plaintiff was not entitled to recover, 
but if they believed, from his evidence, that Pender went. to 
occupy the land under him, or that.after he went upon, the - 
land, he consented to remain there under Kirkpatrick, the 
plaintiff was entitled to recover, provided they believed 
that at the end of the year 1856, Kirkpatrick had given up 
the woodland and taken a lease for the cleared land, only, for 
the year 1857, and if this were so, this action could be main+ 
tained, and there was no necessity for a demand of possession 
or notice on Pender to quit. The defendants’ counsel again 
excepted. ‘ 

Verdict and judgment for plaintiff. Appeal by the defend- 
ants. 


Phillips, for the plaintiff. 
Graham, for the defendants. 


Manty, J. Kirkpatrick, at the beginning of the year 1854, 
entered on the land as the tenant of Foust, under an agree- 
ment that he was to hold, for an indefinite time, the whole 
tract, paying as rent a part of the crop of each year, made on 
the cleared land, and was to have any land that he should 
clear, rent free, fortwo years. This certainly made Kirkpatrick 
a tenant from year to year. He afterwards put Pender in pos- 
session of a part of the wood-land under an agreement that 
he might stay there as long as Kirkpatrick had any interest 
in the land. Pender built a cabin and cleared a small patch 
and became the assignee of. Kirkpatrick, in respect to the 
land of which he took possession, and was thus a tenant un- 
der Kirkpatrick, holding from year to year, so long as Kirk- 
patrick’s tenancy under Foust, might continne. The question 
is, how was Pender affected by the fact, that in 1856, Kirkpa- 
trick agreed with Foust, to give up his tenancy in re- 
spect to the wood-land, and hold only the clearedland. In 
respect to Kirkpatrick, he had become a tenant from year to 
year, entitled to six months notice to quit, and Kirkpatrick 
held in the same way under Foust, and had a right to assign 
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or make asub-lease of the same estate. It follows, as we think, 
that the agreement made by Foust and Kirkpatrick, could not 
have the effect of determining the estate of Pender and con- 
verting him into a wrong-doer or a tenant at sufferance, lia- 
ble to be subjected to the cost of an action without notice of 
any kind. On the contrary, our opinion is, that the effect of 
the sublease was to communicate to Pender aright to have 
the same notice from Foust that Kirkpatrick was entitled to, 
or, at any rate, to reasonable notice, so as to give him time to 
remove from the land before he was liable to an action. It 
would seem, therefore, if Pender had defended the action, 
and put his defense upon the want of notice, it would have 
been an answer to the action; but as he does not defend, and 
Trice makes the defense for him, and is allowed to do so up- 
on the ground of being his landlord, the case is said to be al- 
tered. The application on the part of Trice, to be allowed to 
defend in the place of Pender, presupposes that Pender is the 
tenant of Trice, so that Pender having entered as the tenant 
of Foust, must, on this presumption, have attorned or turned 
over to Trice, whereby he disclaimed or disavowed his ten- 
ancy under Foust, and thus put himself in the wrong and dis- 
pensed with the necessity of notice. 

Upon the first presentation of this question to us, we inclin- 
ed to the opinion that as a landlord, who defends in place of 
his tenant, is only allowed to make such defense as the ten- 
ant could have_made, and is concluded by any matter which 
would have concluded the tenant, Balfour v. Davis, 4 Dev. 
and Bat. 300, so he should be allowed to make every defense 
which the tenant could have made, had the landlord not in- 
terposed. But, upon farther consideration, our opinion is, 
that the point is with the plaintiff. 

If we suppose Trice had not applied to defend in the place 
of Pender, but Pender had made defense himself, and at the 
trial, in reply to his defense, for the want of notice, the plain- 
tiff had proved that, before the action was commenced, Pen- 
der had accepted a lease from Trice and agreed to become 
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his tenant, such proof would cartataly have dispensed with the 
necessity of notice. sley 

If we allow Trice, in defending the action as landlord, to 
be neither more nor less restrained than Pender would have 
been, it will follow that the application to be allowed to de- 
fend as landlord, and his being on that ground,. allowed to 
defend in place of Pender, concluded the fact, as against him, 
that Pender had accepted a lease from, or had otherwise ‘at- 
torned and agreed to hold under him; and Foust was there- 
by dispensed from the necessity of notice. That is to say, dis- 
pensed, by reason of such supposed disclaimer of tenancy un- 
der Foust; Archbold’s law of landlord and tenant, 53, Law 
Lib. 225. 

On this ground, therefore, the holding of the Court below, 
on the principal point in the bill of exceptions, is supported. 

Upon the other points, we think the ruling of the Court 
was also correct. There is nothing in the motion for a con- 
tinuance to withdraw its decision from the ordinary discretion 
of that Court, unless it be the statute of 1861-2, ex. ses. chap. 
10, sec. 4; and that turns out, upon examination, not to ap- 
ply to it. The chapter of the statute in question was in force 
from and after its ratification, i. e., after the 11th Sept. 1861. 
The Court began its session on the ninth of the same month, 
and all agts of court, by the doctrine of relation, stand as if 
done on that day. There is no reason for excepting the acts 
of the Court, now in question, from the operation of this doc- 
trine. Therefore, although the order of Court was not made 
until the 12th, it related back to the 9th, and was not affected 
by the statute ; Farley v. Zea, 4 Dev. and Bat. 169. 

We are also of opinion, that the Court properly held that 
Pender, in case he had been present, would not have been a 
competent witness for the defendant. As tenant, in posses- 
sion, he was directly interested in defeating plaintiff’s re- 
covery ; for the legal sequence of such recovery, would be the 
eviction of the tenant from the land. 

Pender’s continuing in possession of the land, warranted also 
the ruling of the Court, upon the admissibility of his declara- 
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tidns;'in regard to the nature of his possession. The princi- 
ple of a person in possession being heard, through his declaras 
tions, to explain the act of possession, is now extensively ap- 
plied, as will be seen by reference to the cases cited in second 
> of Dev. and Bat. in a note to Askew v. Reynolds, vol. 

1, p. 867, and in the case of Marsh v. Hampton, 5 Jones, 
382. 

The circumstances, under which the declarations were made, 
may not entitle them to much weight, but their admissibility 
and credibility are quite different questions, and triable, gen- 
erally, by different tribunals. 

The judgment should be affirmed. 


Per Curiam, Judgment affirmed, 








Doe on the demise of JOHN DOBSON v. JAMES FINLEY. 


Where the second call of a boundary is clearly established, the first may be 
ascertained by running the course aie and measuring on it the dis- 
tance called for. 

A commission to take a deposition that recites that it issued from the “ su- 
preme” court of McDowell county, for a suit pending in McDowell Superi- 
or Court, authenticated by the signature of the clerk, and seal of the Su- 
perior Court of McDowell county, is so palpable a misprison, as to author- 
ise it to be regarded as a commission issuing from the superior court. 

Where a white — was called for as a corner, and a white-oak was pointed 
out nearly in the course, by a marked line leading to it, and by other cir- 
cumstances, it was held a proper question to be left to the jury, whether the 
white-oak was the corner intended. 


Tus was an action of EyEcTMENT, tried before Osporng, J., 
at the Fall Term, 1860, of McDowell Superior Court. 

The lessor claimed title as the heir-at-law of one Dobson, 
and exhibited 4 grant to his ancestor, bearing date 18th De- 
eember, 1799. The controversy was as to the location of the 
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grant. It called for two pines on Beard’s line on the south side 
of a hill, and running west one hundred and sixty (160) poles 
to a pine, Thomas Young’s old corner; thence south crossing 
the maple swamp branch, 100 poles to a white —— ; thente 
east 160 poles to a pine, Templeton’s corner ; thence north, to 
the beginning. 




















It was in proof, that the beginning corner could not be 
found, and that Beard had no land at the place where it is 
alleged to have stood, but there existed a hill, and on the 
south side of it, there wete several pine stumps and decayed 
pine timber, and running thence 160 poles, the line reached 
a pine, which was the corner of a tract formerly owred by 
Thos. Young and one Tate as tenants in common, and running 
thence south one hundred poles, no white-oak or other object 
answering as a corner was found, but varying the conrse a 
few degrees to the west, and extending the line 40 poles, a 
marked line was found crossing the maple branch, some of 
the trees, on which being blocked, the marks corresponded in 
age with the grant, and a white-oak was reached marked ‘as‘a 
‘éorner, but which was not blocked ; it stood very near, but 
‘On the opposite side ofa drain, which in winter afforded runni 
“Water, but in summer was dry. In order to show that't 
‘pind ‘was kidwn ds ‘Thomas Young’s corner, the plaintiff th- 
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troduced a grant, bearing date in 1798, to one Beard, for an 
adjoining tract of land, one of the calls of which was fora 
pine, Thomas Young’s corner, which it was proved was the 
same pine contended for by the plaintiff, as being in his sur- 
vey. This deed was objected to by defendant, but admitted 
by the Court. Defendant excepted. 
- The lessor of plaintiff also offered in evidence the deposition 
of one Zvans. The commission, under which it was taken, re- 
cited that the same was taken under an order from the “ su- 
preme” court of McDowell county, and it lacked the or- 
dinary attesting clause of the clerk, but it named the suit 
and it was signed by the clerk of the superior court of Mc- 
Dowell, and was under the seal of that court. The defend- 
‘ant’s counsel objected to the admission of this deposition, but 
the Court over-ruled the objection, and the defendant again 
excepted. 

Evans testified that, for many years, he had owned and 
lived on the, adjoining tract to that in controversy; that 
he knew the pine corner, and for many years, it had been 
known as Thomas Young’s corner, and that there was an old 
marked line from the pine to the white-oak, and that the 
white-oak was the corner of the Dobson grant. 

The defendant contended that as the call, in the grant, did 
not designate the white-oak, orany other natural object, as the 
corner, but called for a course south and a distance of 100 poles, 
the plaintiff was restricted on that line to course and distance, 
and called on the Court so to instruct the jury. 

But his Honor charged the jury, that it was necessary that 
the lessor of the plaintiff should prove to their satisfaction 
that his grant was located as he contended ; that though the 
beginning corner had not been proved, yet, if they believed 
that it had existed at the south side of the hill, they would . 
so find, and for this purpose they might consider. the testimo- 
ny which had been introduced to establish the second corner of 
the grant ; that if they believed, from the proof, that the pine 
was Thomas Young’s corner as called for in the grant, and then 
measuring the line as the surveyor testified, it would extend 
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to the sonth side of the hill, and notwithstanding the imper 
fect description, that the line of the grant was the marked 
line proved to exist, and that the white-oak was the corner of 
the grant, they might find it to be so. Defendant’s counsel 


again excepted. 
Verdict and judgment for plaintiff. Appeal by defendant. 


Phillips, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Pearson, ©. J. We concur in the opinion with his Honor 
in the Court below, upon all the points, which are presented 
in the statement of the case. 

- 1. Supposing the pine to be established as the second cor- 
ner, could the first, a beginning corner, be located by revere 
ing the course and measuring the distance called for, from the 
pine back, that is, on the reversed course. His Honor ruled 
that the beginning corner could be fixed in this way : we 
agree with him. If the second corner is fixed, it is clear, to 
mathematical certainty, that by reversing the course and mea- 
suring the distance, you reach the first corner ; so there is no 
question about over-ruling either course or distance by meas 
suring the line, and the object is to find the corner by observ: 
ing both course and distance. 

| 2. The deposition of Evans was properly allowed to be read} 
the word “supreme” being evidently a misprison of the clerk, 
instead of “ superior:” This is palpable ; because there is ‘no 
supreme court in McDowell county. The signature of the 
clerk and his sead of office, gave full proof of the authenticity 
of the commission. 

8. We concur in the opinion, that in order to establish “the 
- pine” as a corner by reputation. The call in Beard’s grant, 
issued in 1798, was competent evidence, and, indeed; was the 
strongest sort of evidence to show that “ the pine” was known 
as Thomas Young’s corner; and we were at 4 loss to see on 
what ground the evidence could be objected to, but we are 
told, on the argument, that the objection was, that it did not 
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appear that the grantee, Beard, or the surveyor, were dead, 
and.so that this recital in the grant, which must be consider- 
ed as “ hearsay evidence,” coming either from the one or the 
other, was not competent. The misapprehension proceeds from 
not distinguishing between evidence, by reputation, and hear- 
say evidence, as it is called. It is settled that both kinds of 
evidence are competent in questious of private boundary in 
this State; although in England it is confined to questions of 
public boundary, that is, the lines of parishes and counties and 
the like matters of public evidence. In the latter, to wit, 
hearsay evidence, it is necessary as a preliminary to its admis- 
sibility, to prove that the person, whose statement it is pro- 
posed to offer in evidence, is dead; not on the ground, that 
the fact of his being dead, gives any additional force to the 
credibility of his statement, but on the ground, that if he be 
alive, he should be produced as a witness; whereas, it is man- 
ifest, that in respect to evidence by reputation, this prelimi- 
nary question cannot arise ; therefore, proof. by . repa- 
tation, that is, recitals in old deeds and grants, inscriptions 
on, monuments and the like, has always been deemed. com- 
petent, without enquiring as to whether the parties to such 
deeds and grants, or the man who ingraved the inscription 
~ are living or,dead, for the fact, itself, tends to establish the 
reputation, or received opinion, in regard to the particular 
matter; for instance, in our case, the fact that is recited in a 
grant to Beard, issued in 1798, that this pine is Young’s.cor- 
ner, is evidence, that the pine was known and admitted to be 
Young’s corner, which is what is treated of, in the books, as 
establishing a boundary by reputation, and differs greatly 
from “ hearsay evidence.” 

»¢4 The call fora white ——, with a blank as a corner, does 
not present a question of ambiguity of description, but of an 
imperfect description ; in which case, if the description can 
be made perfect by an implication furnished by the context, 
of the instrument, the omission may be supplied without fur- 
ther proof; as a legacy of 300 is given to a daughter, to, be 
patd out of. the proceeds of the sale of a tract.of. land, the 
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court, from the context, supplied the omission of the word 
‘‘ dollars,” and so made the description perfect. In our case, 
there is nothing in the deed to enable the Court to infer what 
sort of a corner was intended; a white-oak, or white-ash, or 
or white-pine ; so, without further aid, the omission could not 
be supplied, and course and distance would govern. But we 
agree with his Honor, that the existence of marked line trees, 
crossing the maple branch, beyond the point where the dis- 
tance gave out, which, when blocked, corrresponded in age 
with the grant and that at the point of intersection of the course 
of the second line, and the reversed course of the third line, a 
white-oak was found marked as a corner for the coming and 
leaving line, in respect to which, no practical surveyor can be 
mistaken, were facts proper to be submitted to the jury, on 
which to warrant them in coming to the conclusion that the 
white-oak, was the corner, and in that way supply the omis- 
sion in the description. 


Per Curiam, ) @ Judgment affirmed. 





*,* Hon. Joun M. Dick, one of the Judges of the Superior 
Courts, died since the last Term of this Court, and Hon. 
Tuomas Rourriy, Junior, was appointed by the Governor and 
Council of State to fill his place, ad interim. 
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ABATEMENT—PLEA IN 
Vive Exnporsement, 2. 


ACTION. 
Vive Contract, 7. 


ACTION AGAINST SHERIFF FOR MONEY COLLECTED. 


The right to bring an action on the case against a sheriff for money collected 
by virtue of his office, is expressly reserved in the act of Assembly, (Rev. 
Code, chap. 78, sections 1 and 2,) giving an action of debt on his official 
bond for the same cause of action. Fagan v. Williamson, 433. 


ADMINISTRATION. 


1. Debts on a deceased person, assigned to one after the death of such per- 
son, do not constitute assignee such a creditor as to entitle him to 
administration under t d section of the 46th chapter of the Revised 
Code. Pearce v. Castri@p71. 

2. Where an administrator with a will annexed died, having in his hands 
money arising from the salé of land, decreed to be sold for the payment 
of debts, being a surplus over and above the sums required to pay such 
debts, which money belonged, by law, to persons,'to whom the land was 
devised, it was held that the administrator de bonis non cum. tes. an. of 
the originial intestate, was the proper person to bring suit for such mo- 
ney, and not the devisees. atta v. Russ, 111. 

. Moneys paid by an administrator for the support of his intestate’s minor 
children, are not proper vouchers for him in the settlement of such es- 
tate. id. 

. Wherever a deceased person has left a will and emitted to appoint an 
executor, or the person appointed has refused to qualify, the court of or- 
dinary has a discretionary power to appoint any proper person adminis- 
trator with the will annexed. Suttle v. Turner, 403. 


ADVANCEMENT. . 

Where a parent put a slave into the possession of his child, with an inten- 
tion to make an advancement, but afterwards changed his mind and took 
it back. it was held that the law implied no obligation on the part of the 
parent to pay for keeping, feeding and clothing the slave. Hedrick v. 


Wagoner, 300. 


AMENDMENT. 


1, All Courts have the inherent power to revise and amend their records, 
and make them conform to the truth. Ashe v. Streator, 256. 
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; 2. The power of the county courts to amend their records, is a discretion- 
ary power, subject to the révisal of the superior court on an appeal, but 
the Supreme Court has no power to examine into the correctness of the 
exercise of such discretion in the courts below. bid. 

x 3. Where, however, the superior court erroneously decided that a county 
court had no power to make an amendment, it was Aeld that this Court, 
on an appeal, would-correct such error. 6. 

4. Where a verdict was rendered for more than the amount claimed in the 
writ, in a case where the measure of damages was certain, and there was 
no certain criterion by which to show a mistake or misapprehension, it 
was held not proper to allow an amendment of the writ. Ashe v. De- 
Rosset, 240. 


Vide Compromise. 
ADVERSE POSSESSION. 
Vide Srarure or Limiratioys, 1, 5. 
AFFIDAVIT IN ORDER TO BE ALLOWED TO PLEAD. 
Vide Esrcrment, 3. 
ALLEGATIONS IN A PETITION. 
Vide Pieapine, 6. 


ALIAS WRIT. \ 
Vide Srarure or Liirations, 2. 
APPEAL. 


1. No appeal will lie from the County to the Superior Court, which must 
necessarily be ineffectual for the purpose for which it was prayed.— 
Clark v. Latham, 1. 

2. Where a court refuses to quash a defectivindictment, upon the ground, 
that they deem it sufficient, an appeal will lie, and the judgment will be 
reversed and the cause sent back, that the Court may proceed with the 
motion according to its discretion. State v. Brannen, 208. : 

3. One who is not a party to a bill in equity, cannot appeal or petition to 
rehear or file a bill fora review. Thompson v. Cox, 311. 


Vide AmenpMent, 3; Practice, 6. 


APPEAL BOND. 

1, Where, upon an appeal from the County to the Superior Court, the suit 
pended for three terms in the latter court, when a motion was made to 
dismiss the appeal, for defects in the appeal bond, it was held that the 
appellant might, as a matter of right, file a sufficient bond, and prosecute 
his appeal, and that the order of the Court below dismissing the appeal, 
was a proper subject for the revision of this Court. March v. Griffith, 
264. 

2. Appeal bonds sent from the County to the Superior Courts, are made by 
lst and 10th sections.of ch. 4, Revised Code, a part of the record sent up, 
and cannot be questioned by plea and proof, at the instance of the sure- 
ties. Whitehead v. Smith, 351. . 


APPRENTICE. 
Vide AssauLt anp Battery. 


ARBITRATION. 
1. Where an arbitrator disposes of matter which was referred to him. and 
also of matter not referred, and the two are in their nature separable, it 
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js the duty of the Court to give judgment for that which is within"the 
terms of the submission, and reject tha€ which is without. Griffin v. 
Hadley, 82. 

2 An arbitrator has no right to award himself a fee for his services, unless 
the power to do so is expressly contained in the submission. bid. 


Vide Costs, 2. 
ARSON. , 


1. The wilful and malicious setting fire to the house of another, the burn- 
ing of which is only a misdemeanor, ‘will become a capital felony, if a 
dwelling-house or barn, with grain in it, is thereby burnt, where such 
burning is the probable consequence of the first illegal act. State v. 
Laughlin, 354. 

2. Upon an indictment for the felonious burning of a barn with grain or corn 
in it, a prisoner cannot,be convicted upon proof that he burnt acrid with 
corn in it. Jbid. 

3, A house seventeen feet long and twelve wide, setting on blocks ina 
stable yard, having two rooms in it—one quite small, used for storing nub- 
bins and refuse-corr to be first fed to stock, and the other used for stor- 
ing peas, oats and other products of the farm, is not a barn within the 
meaning of the statute, Rev. Code, chap. 34, sec. 2, the burning of which 
is made a felony. State v, Laughlin, 455. 

’ 4. A house eighteen feet long, and fifteen wide, built of logs notched up, 
the cracks covered inside with rough boards, roofed with rough boards, 
with a good plank floor, and a door about four feet high, containing, at 
the time of the burning, a quantity of corn, peas and oats, though the 
ouly building on the farm used for storing the ¢rop,yis not a barn within 
the meaning of the statute; Rev. Code, chap. 34, sec. 2. State v. Jim, 
459. . 


ASSAULT AND BATTERY. 


One to whom a free negro is hired by a court, for the payment of a fine 
(Rev. Code, ch. 107, sec. 75) has no right to beat him for an unlawful 
object, or of malice. State v. Norman, 220. 


ASSETS. 
Vide JUDGMENT AGAINST AN ADMINISTRATOR; SALE OF LAND, 


ATTACHMENT. 


1, The meaning.of the Statute, Revised Code, ch. 7, secs. 27 and 28, con- 
cerning liens on vessels for repairs, &c., is that the attachment given for 
the enforcement of the lien, must be issued so as to have the vessel seiz- 
ed before she is allowed to depart from the port or place of repairs. Her- 
rington v. The Schooner, Hugh Chisholm, 4. 

. Where an attachment was sued out against the owner of a vessel, under 
the 27th and 28th sections of the 7th chapter of the Revised Code, it was 
held that a prosecution bond, made payable to the “owner” of the ves- 
sel, by that description, was sufficient. Bryan v. Hnteprise, 260. —~ ' 

3. The 6th section of the 7th chapter of the Rev. Code, authorising the 

sale of perishable articles levied on under an attachment, applies only to 
cases of orginal attachmentand not to those against vessels authorised by the 
27th and 28th sections of the 7th chapter of the Revised Code, and it 
was held, therefore, that a sale, by the sheriff, of a vessel so levied on, 
under this act, was void, and did not discontinue the suit. bid. 


ATTACHMENT FOR CONTEMPT. 
Where a person was appointed by court a commissiouer to sell a slave for 
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*partition, and the surety taken by him, althou uted at the 
Cae of the sale, darted ok to be insite bolene the note oa be col- 
lected, it was held that an attachment for a contempt for not paying the 
money into the cowrt, under a rule for that perpose, was not a proper 
remedy, if indeed, there were any. Prichard v. Oldham, 439. 


AUCTION SALE. 
Vide Srarute or Fravups. 


AWARD. 

1. Where an action of trespass Q. C. F., was referred to arbitrators, and 
they found the title to the locus in quo in the plaintiff, and assessed dam- 
ages, it was held a sufficield finding, and that it was not neeessary for 
them to fix the boundaries between the parties. Ballurd v. Mitchell, 153. 

2. Where a suit was referred to arbitrators, and they awarded damages 
and costs to the plaintiff, this was held to include a finding of all issues in 
his favor. bid. i 

3. All the arbitrators must concur in making an award, unless it is provi- 
ded otherwise by the terms of submission. Mackey v. Neill, 214. 


Vide ARBITRATION. 


BAIL. . 

Whether the provision in chapter 10, sec. 6, of the Revised Statutes, re- 
quiring a trial of the pleas, entered by bail, to be had at the first term, is 
not altered by the Revised Code, ch. 11, sec. 4.—Quere? Clark v, La- 
tham, 1. 


BAILMENT. 
«¢ Vide Stature or Lumrrations, 1; Trover, 2. 


BANK NOTE. 
Vide InpICTMENT. 


BARN—WHAT IS A. 
Vide Arson, 2, 3, 4. 


BOND OF DEPUTY SHERIFF. 
Vide Practior, 2. 


BON D. ; 
Vide Cuarrman or Common Scnoots. 


BOL NDARY. 

1. Where a witness testified that a certain unmarked pine had been point- 
ed out to him as the corner of a grant, by an old man, at the time of the 
irial deceased, and there were five particulars, in which the deseription, 
u the grant, was supported by the facts proved, it was held erroneous 

» charge the jury, that there was no evidence of the location of the grant. 
fc Donald v. McCaskill, 158. i 

2. \\hether the role, applicable in questions of boundary, where an unnav- 
vable stream or a publie highway is ealled for, that is, to run to the mid- 
die of the stream or road, is applicable toa private way—quere? Hays 

Askew, 226. 
3. Where the ‘beginning corner of a deed is on a private avenue, and the 
ier calls of the deed come back to the mouth of the avenue, and 
inence down the said avenue’ to the beginning,” “reserving forever 
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twenty feet for my avenue,” it was held that this reservation explained 
the meaning of the grantor to be to run-to the middle of the avenue, and 
thence down it in the middle to a point opposite the beginning, thence 
to the beginning. Ibid. 

4. Where the second call of a boundary is clearly established, the first may 
be ascertained by running the course reversed, and measuring on it the 
distance called for. Dobson v. Finley, 495. 

5. Where a white — was called for as a corner, and a white-oak was 
pointed out nearly in the course, by a marked line leading to it, and by 
other circumstances, it was held a proper question to leave to the jury, 
whether the white-oak was the corner intended. bid. 


Vide Awarp, 1. 


CARNAL KNOWLEDGE OF A FEMALE INFANT. 


In an indictment under our statute, Rev. Code, chap. 34, sec. 5, for carnal- 
ly knowing and abusing aa infant female under the age of ten years, it 
was held error in the Judge to charge the jury, that proof of emission of 
ot was not necessary in order to convict the prisoner. Slate v. Gray, - 

0. 


CA. SA. BOND. 
Vide Crrriorart, 3. 


CERTIORARL 


1. Where a petition for a certiorari sets out that the petitioner was detain- 
ed at home by violent sickness when his cause came up in the County 

« Court for trial, and afterwards, during the whole of the term, and that 
after judgment, his counse! prayed and obtained an appeal to the Supe- 
rior Court, upon condition of his giving security for the appeal, which be 
failed to do, by reason of his detention at home, it was held that these 
facts were suflicient to rebut the idea of his having abandoned his right 
to appeal, and entitled him to a certioraréd. Sharpe v. McHlwee, 115. 

. Where a judgment had been rendered against a surety on a bail-bond, 
in the County Court, and he filed a petition for a certiorart in the Supe- 
rior Court, stating that he expected to be able to discharge himself from 
liability by the next term of the court by a surreader of his principal, it 
was held that this statement did not render him obnoxious to the charge 
of appealing merely for delay. Ibid. 

3. Where the principal obligor in a ca. sa. bond was called, and failing 
to appear, judgment was rendered against his surety, it was held that the 
fact, that the principal was sick and unable to attend at the term for 
which he was bound, did not entitle the surety to a certioraré to have the 
case removed into the Saperior Court. Buis v. Arnold, 233. 

4. Where a writ of lunagy was issued by a county court, and a trial had 
before a jury, and a verdict rendered, finding the subject party non com- 
pos, which was confirmed by the court issuing the writ, and a guardian 
appointed, all in the absence of the said party, and without notice to 
such party, and it appeared that the party immediately applied to a 
Judge for a certiorari, which was refused on an erroneous ground, and 
the party under advice of the counsel instituted a suit in equity, which 
failed forthe want of jurisdiction, and the party swears to merits, it was 
held on a petition — these matters, that the petitioner was en- 
titled to a certiorari to have the case taken imto the superior court.— 
Dowell v. Jacks, 387. 


CHAIRMAN OF COMMON SCHOOLS. 
Where a chairman of the board of superintendests of common schools, on 
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going out of office, gave his own note instead of money to his successor, 
und after a lapse of two years, being reappointed, reeeived the same note 
back as part of the school fund, and gave a release in full to his predeces- 
sor, it was held that on his subsequent failure and inability to pay suéb 
note, he and his sureties were liable on the bond last given. Cooper v. 


Cherry, 323. 


CLERK AND MASTER IN EQUITY. 
Vide Srature ov Limrrations, 5. 
COLLECTION OF AN ORDER NOT ENDORSED. 
The presentinent and collection of an order by one to whom it was not en- 


dorsed, prima facie, makes the collector a debtor to the payee. Bond v. 
Hall, 14. 
' 


COLOR OF TITLE. 

A grant from the State, purporting to be made in obedience to acts of the 
General Assembly, providing for the relief of persons whose title deeds 
had been destroyed by the burning of the courthouses, &c., of Hertford 
and Montgomery counties, was held to be color of title. Kron v. Hin- 
son, 347. 

COMMISSIONERS TO LAY OFF COUNTY SEAT. 
Vide Manpamvs, 1, 2, 3. 


COMMISSIONER TO SELL SLAVES. 
Vide ATracuMENT FOR CONTEMPT. ‘ 
COMMON COUNTS. 
Vide Contract, 4, 5. 
COMPETENCY OF EVIDENCE. 
Vide Evivence, 18. 
COMPETENCY OF AN EXECUTOR IN FAVOR OF A WILL. 
Vide Evivence, 22. 
COMPROMISE. 

A court cannot strike out an entry of a compromise in a suit and order it 
for trial, because it has been imperfectly entered, or because it has not 
been performed. The proper way is to amend nunc pro tunc, so as to 
make the record speak the truth, and then to enforce the performance of 
the compromise by attachment or other means, usual in such cases. Cow 
v. Cow, 487. 

CONDITION. 
Vide Treatizs witn Inpians, 2. 
OONSTRUCTION OF AN INSTRUMENT. 

Where an instrument is susceptible of two constructions, by one of which it 
will take effect, and by the other, it will be inoperative for the want of a 
subject-matter to act on, it shall receive that construction by which it 
will take effect ; for it cannot be supposed that the parties intended todo 
# nugatory act. Hunter v. Anthony, 385. 

CONSIDER A®ION-MONEY—RELEASE OF. 
Vide Esrorret, 1. 


CONSIDERATION. 
Vide Cowrracr, 12. 

















CONSTABLE. 


Vide Purana, 2. 


CONTESTED ELECTION, 


Vide Costs, 3. 


CONTRACT. 


1. 


- 





ea) 





10. 








9. 


11. 


Where A sent to B a letter, stating that if B and © wished to hire any 
negroes for the next year, he pnan assign as their security, it was held 
that the plaintiff having hired certain slaves to B and C on the faith of 
this letter, A was liable on his refusal to sign a note for the hire, and that 
B and C having failed to pay at the end of the credit, (having become in- 
solvent) the measure of damages was the price agreed to be paid for the 
hire. Sleight v. Watson, 10. 

Held further, that no demand ou B and C was necessary previously to 
bringing suit. Nor was one necessary to be made on A. bid. 

Held further, that the plaintiff's having received a note for the hire from 
B and C after A's refusal to sign, was no discharge of the latter. bid. 
Where plaintiff had contracted to serve defendant for ten months, for a 
certain sum, and, before the expiration of that time, defendant wrongful- 
ly dismissed him, and plaintiff sued upon the common count in assump- 
sit, it was held that he could recover, upon this count, for the time he had 
actually worked. Madden vy. Porterfield, 166. 


. And it was further held, that, had the plaintiff inserted a count upon the 


special contract, he might have recovered for the whole time. /bid. 

t is the province of a jury, to affix a value to services, according to their 
nature and extent, as proved; and it is not necesssary for witnesses to 
estimate their value in money. bid. 


. ‘Where a slave was hired, by parol, for a sum certain, and before the ex- 


piration of the term, the owner took the slave out of the hirer's possession 
against his will, and the hirer brought an action of trover against the 
owner, and recovered and received the value of the slave's services for 
the unexpired part of the term, it was he/d in an action, brought by the 
owner against the hirer, to recover the price stipulated, that the hirer, 
having got the full benefit of the contract, could not treat it as rescinded, 
and thereby avoid his obligation under it. Odom v. Bryan, 211. 

A parol agreement between an executor and a purchaser of the property 
of the estate, that the latter shall pay all of a particular class of debts due 
by the testator, does not entitle one of that class of creditors, to sustain a 
suit against such puarchaser, Styron v. Dell, 222. 

Where a plaintiff declared upon a special contract to provide slaves, hir- 
ed to work upon a railroad, with good accommodations, also on the im- 
plied contract of bailment to provide them with ordinary accommoda- 
tions, it was held that the lodging of the slaves, in the dead of winter, in 
huts built of poles and railroad sills, without door shutters, and without 
chinking in the cracks, which were large, and which huts were proved to 
be inferior to others ordinarily used for such purposes on railroads, was a 
breach of the contract as alleged in both counts, and entitled plaintiff to 
recover. Lane v. Washington, 248. 

A contract for erecting a public building, made with a committee ap- 
pointed bv the justices of a county, when performed by the contractor, 
must be fulfilled by the justices, although early in the progress of the 
work they had dismissed the committee, and endeavorede to rescind the 
the order appointing it, and had given notice to the contractor not to 
proceed. McCoy v. Justices of Harnett, 272. 

Where, a contractor to erect a public building, after the dismission of 
the committee through whom the contract was made, and a rescission of 
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the order appointing it, and a notice by the justices not to go on with 
the building, still continued to act under committee by its di- 
reetions, made material departures from the specifications in the con- 
tract, it was held that though he completed the building within the time 
— yet he was not entitled to recover the price agreed to be paid. 
id. 

12. The existence of a claim, in equity, is a sufficient consideration for a 
promise to pay money or any other thing, and such promise may be re- 
covered on at law. Hudson v. Critcher, 485. 


Vide AMENDMENT. 


CONVERSION. 
Vide Trover, }. 


COSTS. 

1. The costs allowed against bail, notwithstanding a surrender, &c., (Rev. 
Code, ch. 11, see. 10,) do not include such as are incurred on account of 
an improper and ineffectual appeal. Clark v. Latham, 1. 

2. Where a cause, pending in court, is, by rule of said court, referred to ar- 
bitrators, who proceed to act and make an award, as to all the matters 
in controversy, in favor of one of the parties, without saying any thing 
as to the costs, the successful party has no right to have a judgment of 
the court, for the recovery of his costs. Debrule v. Scott, 73. 

3. A contested sheriff's election before the justices of a county court, is not 
an action within the meaning of the Revised Code, chapter 31, section 
75, which entitles the successful party to recover costs. Patterson v. 
Murray, 278. 

4. In a matter of a public nature, the officer, who acts for the State, does 
not pay costs to the other party. Houston v. Neuse Riv. Nav. Co. 476. 


COURSE AND DISTANCE—REVERSAL OF. 
Vide Bounpary, 4. 


COURT-HOUSES WHICH HAVE BEEN BURNT. 
Vide CoLor oF TITLE. 


COURT OF EQUITY—SALE BY. 
Vide Lanp CONSIDERED aS MONEY ; SALE OF LAND, 2. 


COVENANT. 
Vide Preapine, 1; Quiet Ensorment, 1, 2, 3. 


COVENANT OF QUIET ENJOYMENT. 

1, Where a vendee brought ar: action against an intruder, and failed to re- 
cover, but not on account of a defect of the vendor's title, (which was 
sufficient to sustain the action) it was held, in an action on his covenant 
for quiet enjoyment, that this did not amount to a breach of the coven- 
nant. Wilder v. Jreland, 85. 

2. A covenant of quiet enjoyment in a deed, conveying a fee, is not bruken 
if the covenantor had title to a life-estate, though his title failed as to the 
remainder. Jbid. 

3. Held further, that withholding of his title-deed on the occasion of the 
trial, by the covenantor, (it not having been registered) was no breach of 
the covenant. bid. P 

4. Note the alteration of the phraseology of the statute of uses in Revised 
Statutes, chapter 43, section 4, and in Revised Code, chapter 43, sec. 6, 
and quere as to its effect. bid. 

5. In an action on a covenant for quiet enjoyment, it is no defence that the 
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covenantor had a life-estate in the land at the time of making the deed, 
if such life-estate be fallen in, and the covenantee has been evicted by 
title paramount. Parker v. Richardson, 452. 
Vide Quiet ENyorment, 1, 2, 3. 
CREDITOR—GREATEST. — 
Vide Apministraror, 1. 


- CREDIBILITY. 
Vide Evipence, 8, 10, 11, 16, 17; Wrrnxss. 


CROSS-EXAMINATION, 
Vide Evipence, 8, 19. 


CURTESY. 
Vide Statute or Lirrations, 7. 


DAMAGES. 

Where a part of certain machinery was consigned to defendant as plaintiff's 
agent, to be forwarded to him, and defendant negligently detained it, 
whereby the whole machinery was kept idle, it wes Ae/d that the measure 
of damages was not what might have been made by the machinery during 
the time it wasidle, but it was the legal interest on the capital invested, the 
price of the hire of hands necessarily unemployed during the time, the 
cost of sending for the missing machinery, and all other damages that re- 
sulted, necessarily, from defendant's negligence. Foard v. Rail Road | 

. Co, 235. 
Vide Amenpment, 4; Conrract, 1, 4, 5,6; Escape; Quier eNsJoYMENT, 2 ; 
Trespass q. c. f. 1. 
DEAF MUTE. 
Vide Triat or a Non Compos. 
DECLARATIONS OF A TENANT AS TO HIS POSSESSION. 
Vide Evivence, 25. 
DECLARATIONS BY A PARTY. 
Vide Evivence 6; Fravp, 1. 
DECLARATIONS, OF A WIFE. 
Vide Evipence, 21. 
DECLARATIONS OF A PRISONER. 
Vide Evipence, 23. 
DECREE FOR DIVISION OF SLAVES. 

1. A report by a commissioner in equity, dividing slaves among tenantsin 
cominon, followed by a decree confirming the same, passes the right of 
property from the date of the report, and will enable a party, acquiring 
such right, to maintain trover for a conversion between the date of su 
report and the final decree. Dixon v. Warters, 449. , 


2. Held further, that all the parties to a suit for the partition of property are 
estopped to deny the right of their fellow-takers under such decree. Jbid. 


DEED. 

1. Where the intention of the parties to a deed is manifest on its face, the 
Court in giving a construction to doubtful provisions, will, if possible, ef- 
fectuate such intention. Barnes v. Haybarger, 76. 

2. Where a wife, after marriage, supposing the whole interest in her land 
was in her, made a conveyance to a trustee for her sole and separate use, 
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to which the husband signed as a party, and by various clauses manifest 
ed a concurrence in her act, but did not profess directly to convey any 
estate, in which deed, it is recited that ten dollars was paid by the trus- 
tee to the wife, it was held that this raised a use from the husband to the 
trustee, which was executed: by the statute, and in that way the hus- 
band’s interest passed to the trustee. bid. 

Vide Estopret, 1. 

DEED OF GIFT. 

A deed of gift of slaves, made in 1823, to a married. woman, for her natural 
life, and after her death, to the heirs lawfully begotten of her body, passes 
the absolute property’in such slaves to her husband. Harrell v. Davis, 
359. 

DEED OF AN INFANT—CONFIRMATION OF. 
Vide Pieaprye, 7. 
DEMAND. . 

1, Where it appeared that the plaintiff, who lived in Virginia, had put a 
note into the hands of the defendant, who collected it, and at the time of 

~ employing another to make demand, plaintiff stated that he had once be- 
fore sent the defendant's receipt over and had got nothing, it was held 
that this did not amount to proof that a demand had been made more 
than three years before the bringing of the suit, so as to put the statute 
of limitations in motion. Brooks v. Walters, 428. , 

. An action of debt on a sheriff's official bond for money collected, and a 
nonsuit therein, is a sufficient demand to enable the plainuff to sustain 
an action on the case for the same cause of action. Fugan v. William- 
son, 433. 
Vide Conrract, 2. 


DEPARTURE FROM TERMS OF A CONTRACT. 


Vide Conrract. 


DESCENT CAST. 
Vide Sratute or Limrrations, 7. 


DETINUE. 

Where an action of detinue was brought for a female slave, and the case 
coming to the Supreme Court, by appeal, a judgment was rendered here 
for the recovery of such slave, it was held that the plaintiff was entitled 
to a scire facias from this Court, for the defendant to show cause why 
exevution should not issue for a child of such female slave, bovn after the 
commencement of the suit and before the final judgment Cates v. 
Whitfield, 266. 

DILIGENCE IN AN AGENT. 

Where the plaintiff, the defendant and another, shipped produce on the 
same boat, consigned it toa factor, whosent the defendant a draft on New 
York for the whole amount, which he sold, and receiving the money for 
it, endorsed it in his own name, but the paper coming back to him dis- 
honored, the defendant refunded the money, and was unable to get it 
from the factor, after using due and proper diligence, it was held that the 
defendant was in no wise liable for the loss of the debt. Bland v. Scott, 


100. 
DILIGENCE—REASONABLE. 
Vide Certiorari, 4; ArracHMENT For contempt; Neciicepce, 5; SHEr- 
irFs Bonn. 





DRAINING LANDS. 
Vide Preapixe, 6. 


DRAYMEN, 
Vide Bvrpence, 15. 


EJECTMENT. 


1. In trespass, q. c. f., the principle that where neither party has possession 
of a lappage, the superior title draws to it the constructive possession and 
excludes the constructive possession of the inferior title, may be asserted 
by one who is a stranger to such superior title, against the suit of one 
claiming under the inferior title. McLean v. Murchison, 38. 

. Where both parties in an action of ejeetment claim title under the same 
person, the defendant cannot defeat the action by showing title in a third 
person, unless he has acquired such outstanding title, or connects himself 
with it. Brown v. Smith, 331. 

3. The act of 1856, charter 14, does not authorise a defendant in ejectment, 
where the plaintiff has filed an affidavit that such defendant entered as 
his tenant, to plead without giving security for costs, by filing an affida- 
vit that he is unable, on account of his poverty, to do so. Cowles v. 
Carter, 381. ; 

. One who comes in as landlord to defend an action of ejectment, cannot 
object that no notice to quit has been given to the original defendant.— 
Foust v. Trice, 490. 


Vide Nortce ro Quit, 1, 2; Trespass, q. c. f. 
ENDORSEMENT. 
1. It is no objection to the endorsement of a bond, that the presumption 


of payment from the lapse of time, was applicable to it, when the endorse- 
ment was made. McLean v. KeDugald, 383. 

2. An assignment, without consideration, passes the title, and where such 
assignment was made to evade the law regulating the venues of actions, 
the objection, to be good must be taken by plea in abatement. bid. 


ENLISTMENT OF A MINOR. 
Vide Hapeas Corpus. 


ENTRY ANEW. 
Vide Trespass q. c. f., 2. 


ESCAPE. 

In an action of debt on a sheriff's bond for the escape of a debtor imprison- 
ed under a ca. sa., the jury are not bound to give the whole sum due 
from such debtor, but should give the damages really sustained by the 
escape. Willey v. Eure, 320. ° 


ESTOPPEL. 

1. An acknowledgement by the bargainor in a deed, that-he has received the 
consideration money, is a bar in a court of law, to any action for the re- © 
covery thereof. Mendenhall v. Parish, 105. 

. Where a person purchases a chattel from one who is not the owner of it, 
and it is admitted by the parties, or found by the jury as a fact, that the 
purchaser was induced to make the purchase by the declarations or acts 
of the true owner, the latter will be estopped from impeaching the trans- 
action. Mason v. Williams, 478. 

Vide Decree For DIVISION OF SLAVES; Trespass, 1. 


EVIDENCE. 
1. A receipt signed by a sheriff for a sum of money, “to be applied to the 








or 
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payment of a judgment,” obtained against the defendant at a previous 
term of a court of the county in which the defendant lived, and of which 
the maker of such receipt was sheriff at the time, is no evidence that an 
execution was in his hands when the money was paid to him. Coving- 
ton v. Buie, 31. 

2. A registered copy of a clerk's bond may be read without other proof, 
and, of course, the original, when proved and registered as the acts pro- 
vide, may also be read thus without being proved at the trial.. Short v. 
Currie, 42. 

3. It seems at common law, official bonds were not subjected to the same 
tests of strict proof and cross-examination as instruments between pri- 
vate persons. bid. 

4. Where a fact, proposed to be proved by a party, is admitted by the op- 
posite side, it is not error in the Court to refuse to let it be proved by 
witnesses. Pridgen v. Bannerman, 53. 

5. Where, in an action brought to recover the value of certain slaves, the 
plaintiff sought to set aside a conveyance of them to a daughter, and 
offered evidence to show that the donor had grand-children who were 
poor and in need of her bounty, it was held competent for the defendant 
to introduce in evidence, in order to rebut this testimony, a conveyance 
by the donor of other property to these grand-children. Hughes v. Deb- 
nam, 127. 

6. Where the question between the parties was, whether the plaintiff had 
agreed with a third party to take him for the performance of the contract 
sued on, instead of the defendant, and the tender of a sum of money by 
such third party, and its refusal and the concomitant expressions of the 
plaintiff, were relied on against hiin, it was held that a receipt prepared by 
him and offered as the condition on which he would receive the money, 
was competent evidence. Jfyers v. Cherry, 144., 

7. In order to show that a witness in a cause was excited at the horrible 
crime alleged against a slave, and was, therefore, not fully to be relied on, 
it was held competent to ask him, on cross-examination, whether he had 
not taken up and whipped other negroes. Slate v. Sum, 150. 

8. In order tu weaken the force of a witness’ evidence on crcss-examination, 
it was held competent to show his temper and feeling towards the cause, 
gs of any prejudice, or ill-will towards the accused, personal- 

. bid. 

9. Wrere it was sought to prove the value of plaintiff's services during a 
term of seven months, it was held an immaterial question for the defend- 
ant’s counsel to ask witness the value of such services for half an hour, 
during which witness saw plaintiff at work. Madden v, Porterfield, 166. 

10. Where, in a suit upon an apprentice bond, the question was, whether 
the relator was of age at the bringing of the suit, and his mother was 
introduced to testify as to his age, it was held that a record of births, 
made in the fainily Bible, under the dictation of the mother, by one since 
deceased, several years after the birth of the relator, but belure he was 
bound out, was admissible as evidence to corroborate the mother's state- 
ment. Wiseman v. Cornish, 218. 

11. There is no rule of law, that the fact of a witness’ standing in the rela- 
lation of mother to one of the parties, naturally gives a bias to her state- 
ment, by affecting her recollection, but such relation is a matter for the 
consideration of the jury alone. 0. ; 

12. Where a receipt was given, on the delivery of a quantity of rice ata 
mill, setting forth the quantity and terms of deposit, it was Geld, in an 
action for the loss of the rice by fire, that the plaintiff could not resort to 
proof of the quantity aliunde, without proof of his inability to produce 
the receipt. Ashe v. DeRossett, 240. 


* 
~ 
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13. Where the owner of rice, which had been burned at a mill, went to a 
ner, who was not cognizant of the state of the business, and demand- 
ed a given quantity of rice, to which he —s that “it was nothing 

1 


more than he =, it was held, that this was no admission as to 
the quantity. I 

14. Where, in an action, against the owner of a dray in the town of Wil- 
mington, brought to recover the value of a trunk lost from the defend- 
ant’s dray, it was sought to charge the defendant as a common carrier, it 
was held competent for the plaintiff to prove that it was the duty of dray- 
men in Wilmington to earry baggage. Herring v. Utley, 270. 

15. Whether the owner of a lost trunk can be admitted to prove, by his 
own oath, the contents of a trunk lost.— Quere? —Jbid. 

16. Where the question was, whether B, who occupied the land in contro- 
versy, did so as the tenant of A, the plaintiff, and B testified that he was 
carried upon the premises, and left there frandulently and treacherously, 
in order to get him off of another tract of land, and that he never held as 
the tenant of A, it was held competent for him to state, also, in order to 
strengthen his testimony, that his occupation was as the tenant of the 
defendants. Foust v. Trice, 290. 

17. Where A swears that B, C and D had an important conversation to- 
gether, and D swears that no such conversation took place, it was held 
that the rule giving preference to affirmative, over negative, testimony, 
does not apply, for there being a direct contradiction, the jury must be 
guided by other tests in ascertaining the truth. Jeeves v. Poindexter, 308. 

18. Where land has been sold as the property of A, under execution, and 
he has received a portion of the sum raised, which was over and above 
the call of the execution, he cannot be a witness for the purchaser in an 
action for the recovery of the land. Brown v. Smith, 331. 

19. Matters elicited on ® cross-examination, which are only admissible to 
weaken the force of the testimony in chief, ought not to go to the jury 
for a different purpose, Luther v, Skeen, 356. 

20. A jury in estimating character are to take the testimory of wit- 
nesses, who are supposed to be able or capable of reflecting in general 
terms, the judgment of the public. bid. 

21. The declarations of a woman made shortly after the birth of a child, 
that it been born alive, are not competent to prove her husband's title to 
an estate by the curtesy. Gardner v. Klutts, 375. 

22. Under the act of Assembly, Revised Code, chapter 119, section 9, one 
named as executor in a script, propounded as a will, though named as 
plaintiff in an issue devisavit vel non, may be,examined as a witness for 
the caveator as well as for the propounder. Pannell v. Scoggin, 408. 

23. No declarations of a prisoner made alter the commission of a homicide, 
as to the manner of the transaction, that are not part of the res geste, are 
adinissible for him, State v. Brandon, 463. 

24. An occupant is incompetent to give evidence for the defendent in an 
action bronght to recover the land, of which he is in possession. Foust 
v. Trice, 490. 

25. The declarations of an occupant, as to the manner in which he came 
into possession of the land, in question, are competent, as evidence against 
the defendant, in an aetion of ejectment. bid. 

Vide Ho.ocraru with; Presumption or Fact; Raps, 1; Seorer trust. 


SXECUTION—SATISFACTION OF. 
Vide Evipence, 1. 

KEXECUTOR—WARRANTY BY. 

Vide Juper’s cnaror, 5; Preapine, 5. 
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FALSUM IN UNO, &c. 
Vide Witness. 


FALSE RETURN. 

1. The sheriff’s return on process in his hands, “ not to be found in my 
county,” implies that the person to be reached by the process, was not 
to be found after due search, and if the fact, thus implied, be untruly 
stated, the return is a false one. Zomlinson v. Long, 469. 

. Where a person, to be summoned by a subpoena, was at his home, in 
the sheriff's county, for fifteen days preceding the day of the return of 
the process, though the sheriff lived twenty-five miles from him, and 
though he was informed that such person would continue out of the 
county during all that time, it was held he was liable for the peralty for 
making a false return, in saying that he was not to be found. bid. 

3. A return made by a sheriff, that is false in fact, although the officer was 
mistaken in the matter as to which he made his return, will, neverthe- 
less, subject him to the penalty for a false return. Albright v. Tapscott, 
473. ’ 

FAMILY RECORD. 

Vide Evivence, 10. 

BIERI FACIAS—WHEN RETURNABLE. 

The provisions of the Revised Code, chapter 31, section 50, requiring the 
return of all writs, process, &c., to be made on the first day of the term, 
to which they are returnable, does not apply to executions or writs of 
fieri facias. Ledbetter v. Arledge, 475. 

FRAUD. 

1. A naked declaration of a debtor im embarrassed circumstances, that an 
assignment of a note, theretofore made by him was bona fide and for 
valuable consideration, is no evidence, as against creditors, that such was 
the fact, and such assignment was held to be void. Griffin v Tripp, 64. 

. Where an alleged testator, in a paper writing, propounded as his will, 
devised and bequeathed certain property to the child of his housekeeper, 
a white woman, which child was proven to be a mulatto, but which the 
mother had induced him to believe was his, it was held that this furnish- 
ed no evidence to support the allegation that the will was obtained by 
fraud and undue influence. Howell v. Troutman, 304. 


Vide Secret TRUST. 


FRAUDULENT CONVEYANCE 

1. Where a father, who was largely indebted and insolvent, made a deed 
for his land to his son, who was under age and received from him money, 
which he had earned as day wages, in nart payment, and his note for 
the remairder of the price, such deed was held to be voluntary and void 
as against creditors. Winchester v. Retd, 377. 

2. A bond given as a pretext to enable one person to set up a claim to the 
property of another, so as to defraud the creditors of that other, is void, 
even as between the parties to the same. Powell v. Jnman, 436. 


¥REE-NEGRO. 
Vide Assautt and Batrery; Raps, 2. 


to 


to 


GAMING. 
Only those who bet, and those who play at a game of cards where there 
is betting, at some of the prohibited places, are liable to be indicted un- 
der the statute, chap. 34, sec. 75, Rev. Code. State v Brannen, 208. 
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GIFT—RECLAMATION OF. 


Where A handed over a sum of money to B, for the use of C, and took from 
B a certificate, in writing, expressing that it was the sum given to C in A’s 
will, and obliging B to pay the interest annnually to C, it was held that 
A had no right to demand and recover the money from B. Parker v. 
Ricks, 447. 


GUARANTOR—NOTICE TO. 


It is a rule of law, that one liable in case another does not pay, is entitled 
to notice of the default of the primary debtor before suit can be brought 
against him, and it forms no exception to the rule, that such primary 
debtor was insolvent at the date of the original transaction. or became so 
afterwards. Reynolds v. Hdney, 406. 


HABEAS CORPUS. 


- 1. A soldier who is under arrest, and in confinement for a violation of or- 
ders, cannot procure his discharge by means of a writ of habeas corpus 
on the allegation that he was an infant at the time of enlistment. Nor 
can he or his guardian raise that question before the civil authorities, 
while he is in custody, and amenable for trial before a :nilitary tribunal. 
In the matter of Graham, 416. 

2. Whether a minor of the age of twenty years, who enlisted under the 
provisions of the act entitled “an act to raise 10,000 State troops,” 
and has taken and subscribed the oath prescribed for enlistment, is enti- 
tled to his discharge on the ground of his nonage, and that he enlisted 
without the consent of his guardian—guere? bid. 


HERTFORD AND MONTGOMERY COUNTIES. 
Vide Cotor or TITLE. : 


HIGHWAY. 


A road only one mile long, and from ten to fifteen feet wide, leading from 
a public highway to a church, and used by the people of the neighbor- 
hood for sixty years in going to and from the church, and which con- 
nected ‘with a country road leading to a mill in the neighborhood, and to 
a railroad station, but which had never been under the charge of an 
overseer, nor worked as a public highway, is not a public highway so as 
to subject one to indictment for obstructing it. State v. McDaniel, 284. 


HIRE OF A SLAVE. 
Vide Conrract, 7. 


HOLOGRAPH WILL. 


That a holograph script was seen among the valuable papers and effects of 
the decedent eight months before his death, is no evidence that it was 
found there at or after his death. Adams v. Clark, 56. 


HOMICIDE. 


1. If a party deliberately kill another to prevent a mere trespass to proper- 
ty, he is guilty of murder. State v. Brandon, 463. 

2. The law does not recognize any moral power as compelling a man to do 
what he knows to be wrong. bid. 


HUSBAND AND WIFE. 
Vide Degp, 2; Parriss. 
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INDIAN RESERVATIONS. 
Vide Treaties wits Inprans, 1, 2. 


INDICTMENT. 

An indictment, charging the stealing of a bank-note of a certain denomi- 
nation and value, without setting forth by what authority such note was 
issued, is not sufficient to authorise judgment on a conviction. Slate v. 
Brown, 443. 


INFANT—DEED OF. 

1. An infant who has executed a deed for land, cannot make the deed void 
or valid by any act of his done while under age. McCormic v. Leggett, 
425. 

2. To make the deed of an infant valid, he must, after coming of age, do 
some deliberate act by which he takes benefit under the deed, or ex- 


pressly recggnizes its validity. bia. 


INFANT—NOTE OF. 
Vide Frauputent Conveyance, 1. 


INQUISITION OF LUNACY NOT CONCLUSIVE. 

An Inquisition of lunacy is not conclusive against a person dealing with a 
supposed lunatic; but he may show that at the time of the contract, 
such supposed lunatic had sufficient capacity to make it. Parker v. Da- 
vis, 460. 


INSANITY. 
The insanity which takes away the criminal quality of an act, must be such 
as amounts to a mental disease, and prevents the accused from knowing 
the nature and quality of the act he 1s doing. State v. Brandon, 463. 


ISSUE OF FACT. 
Vide Practice, 5. 


JAIL FEES. 

The master of a slave committed to jail on the warrant of a justice of the 
peace for an offence cognizable in the Superior Court is liable for jail-fees, 
although the grand jury, upon an enquiry, may have refused to make 
presentment against such slave. State v. Peter and Jess, 346. 


JUDGMENT. 
Vide Veroicr, 1, 2. 
JUDGMENT AGAINST ADMINISTRATOR—EFFECT OF. 

In an action against an administrator, on his administration bond, for the 
non-payment of a judgment previously rendered against him, such judg- 
ment is conclusive evidence against him, both as to the debt and “he ex- 
istence of assets. Bond v. Billups, 423. 


JUDGMENT—SU MMARY. 
The statute, Revised Code, chapter 29, section 5, intends that motions for 
summary judgment aganst delinquent sheriffs, &c., shall originate in the 
county courts. Buchanan v. McKenzie, 95. 


Vide Penatty aGarinst SHERIFFs. 

















— 
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JUDGE'S CHARGE. 

1. To leave a question to the jury, without some evidence bearing upon 
the matter, and upon which they might base their verdict, is error.— 
Bond v. Hall, 14. 

2. A judge zannot be required to give instructions to the jury upon an as- 
sumption of facts, not supported by evidence. State v. Clara, 25. 

3. Where there are several possibilities of fact, different from the inference 
intended to be drawn from the evidence offered, a Judge is not required 
to note one such possibility, and specifically bring it to the attention of 
the jury. bid. 

4. On an issue before the Court, there is no error in refusing to give par- 
ticular weight to a rebutting fact, and where the Judge thought the tes- 
timony preponderating against said fact, it was not error to say of such fact, 
that it was immaterial. Pridgen v. Bannerman, 53. 

5. Upon a question of warranty or no warranty, it was held to be error in 
a Judge to charge, that the fact that the alleged warrantor was acting in 
the capacity of an executor, was not a matter for the consideration of 
the jury. Drake v. Baines, 122. 

6. Where the charge of a Judge is in favor of a party, such party cannot 
make it a ground of objection. Hughes v. Debnam, 127. 

7. Juries are at liberty to infer the motives of parties from their conduct 
therefore where, in an action for an assault and battery, it was proved 
that the defendant came to the house of the plaintiff, with whom he had 
been before on friendly terms, and said to him, “ How dare you send a 
letter to my house,” and immediately assaulted him, it was held error in 
thé Judge to charge the jury, that there was ho evidence that the letter 
was offensive or insulting, and that they could not infer that it was so. 
Bond v. Warren, 191. 


Vide Bounpary, 1; Puieapina, 4. 


" JURISDICTION. 


1. The county courts have no jurisdiction, by bill, at the suit of creditors, to 
convert a purchaser of land into a trustee, on the allegation of fraud and 
collusion. ny ys v. Cow, 311. : 

2. The powers of a court of limited jurisdiction cannot be im- 
sllestlen, Ibid. , aye 
3. The jurisdiction of the county court to order a partition among tenants 

in common, does not extend to money. Billups v. Riddick, 163. 

4. A petition against an executor for a filial portion, &c., will not lie for 

money or other property delivered by him to a legatee for life. bid. 


Vide Practice, 5; Roap. 
JURY—QUESTION FOR. 
Vide Bounpary, 5. 


JUSTICES—CONTRACT BY. 
Vide Contract, 10, 11. 


JUSTICE’S TRIAL. 
Vide Warver, 2. 
JUS POSTLIMINIL. 
Vide Trespass, q. c. f. 2. 
LAND CONSIDERED AS MONEY. 


Where real estate, belonging to an infant, has been converted into person- 
alty by a sale, under the decree of Court for a division, the fund will con- 


2 
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tinue to have the character of realty, and be transmissible according to 
the law of descents, until a different character is impressed upon it by 
some act of the owner. Jones v. Edwards, 336. 


LAPPAGE. 
Vide Esectment, 1. 


LARCENY. 


Where the prosecutor lost a carpet bag on the public highway, and direct- 
ed one to get it for him, and he did so as his bailee, but concealed the ar- 
ticle, and denied having found it, it was held that this was but a breach 
of bailment, and not larceny. State v. England, 399. 


LIABILITY OF PUBLIC OFFICERS CIVILLY. 


The justices of a county are not responsible to the owner of property for 
injuries to it, occasioned by defects in public bridges under their control. 
Kinsey v. The Magistrates of Jones, 186. 


LIMITATION IN REMAINDER. 


1. A legacy given immediately to a class, vests absolutely in the persons 
composing that class at the death of the testator; and a legacy given to 
a class subject to a life-estate, vests in the persons composing that class 
at the death of the testator, but not absolutely, for it is subject to open 
so as to make room for all persons composing the class, not only at the 
death of the testator, but also at the falling in of the intervening estate. 
Mason v. White, 421. 

2. Where one thus included in a class with an intervening estate, died be- 
fore the falling in of such estate, there is no ground for holding that his 
estate was divested by this event. bid. 

3. Where one devised, in 1828, to a trustee, to the use and benefit of a wo- 
man, for her life, remainder to the use of all her children, it was held that 
by force of the statute of uses, the legal estate for life, was executed in 
the woman, and that it made no difference that chattel property was 
conveyed to-the trustee by the same will. Wilder v. Jreland, 85. 

4. Held further, that the legal estate in the remainder, by force of the same 
statute, passed to the children she had at the time of the devise, subject 
to the participation of such as she might thereafter have. bid. 


Vide Deep or GIFT. 


LUNACY AS A DEFENSE. 


The modern decisions have qualified the old doctrine, that a man shall not 
be heard to allege his own lunacy or intoxication, and these are now 
held to be a defense to acts done under their prevalence. Morris v. Clay, 
216. 


MANDAMUS. 

1. Where an act of Assembly, establishing a new county, appointed com- 
missioners, by name, to ascertain a site, and purchase a tract of land for 
a county town, and required the justices of the county to appoint com- 
missioners to lay off lots and sell them, it was held not to be a sufficient 
return to an alternative mandamus to compel the justices to the perform- 
ance of their duties, to allege that the locating commissioners, in dis- 
charging their duties, were prompted by improper motives. Lander v. 
McMillan, 174. 
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2. Where an act of Assembly establishing a new county, made it the duty 
of certain commissioners, to purchase a tract of land, and having taken a 
deed for it, to file such deed in the office of the County Court, and then 
for the justices of the county to do certain acts prescribed, it was held 
that the justices were not entitled to any other notice that the commis- 
sioners had acted than the filing of such deed ; especially as no notice is 
required, by the act, to be given them. bid. 

3. The proper way for the justices of a county to make return to a man- 
damus, is for them to convene, and a majority being present, to fix upon 
the facts they mean to rely on by way of defense, and appoint some one 
of their body to make affidavit, and to do all other things required by 


the proceeding. bid. 


MONEY ARISING FROM SALE OF LAND. 
Vide Apministrator, 2. 


MISPRISON. 


A commission to take a deposition that recites that it issued from the “su- 
preme” court of McDowell county, for a suit pending in McDowell Su- 
rior Court, authenticated by the signature of the clerk, and seal of the 
Rapestor Court of McDowell county, is so palpable a misprison, as to au- 
thorise it'to be regarded as a commission issuing from the superior court. 
Dobson v. Finley, 495. 


NEGLIGENCE. 


1. Where machinery was consigned to the agent of a rail-road, to be for- 
warded to the plaintiff, over such road, and it was negligently detained 
for a time, it was held that the defendants were not liable as common 
carriers for this neglect, but only as bailees. Foard v. Rail Road Co., 
235. 

2. Where several pieces of machinery were shipped to the defendants’ 
agent to be forwarded to plaintiff, and they were described in the bill of 
lading as “three pipes in one bundle, and two single pipes,” and they 
were delivered by the ship’s agent to the defendants’ agent, who had a 
copy of the bill, and by some means, the direction on one of the single 
pipes became illegible, and it was not forwarded, it was held that these 
= were sufficient to subject the defendant for negligence as a bailee. 

id. 

3. Where a hired slave was taken ill with typhoid fever, and the hirer, not 
knowing the nature of the disease, sent kim on the railroad cars, in plea- 
sant weather, forty miles, to a place deemed more favorable to the pa- 
tient, where he remained one day, in proper hands, without a physician’s 
being called in, and was then sent off three miles further to the care of 
his master, it appearing that the ascertainment of the existence of that 
disease, was a matter of skill, and not within the scope of ordinary in- 
telligence, it was held that although the disease was aggravated by the 
treatment of the patient, yet, that these facts did not show such a want 
of proper care and prudent management as to subject the hirer to dama- 
ges for the death of the slave. Haden v. Rail Road Co. 362. 

4. Where a deaf mute slave, who was walking on a railroad track from the 
direction of an approaching train, was killed by the train, it not appear- 
ing that the engineer knew of the slave's infirmity, and it appearing that 
the usual warning was given by the steam whistle for one endowed with 
hearing to have made his escape, it was held that the company was not 
liable for the loss. Poole v. Rail Road Co. 408. 

5. Where a railroad agent received goods into the company’s wate-house, 
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at a country station, which was an ordinary wooden houge, which he 
kept fastened in the night time with iron locks, bolts and bars. also in 
the day time in the same manner, it appearing that the agent resided 
two hundred yards from the ware-house, it was held to be ordinary care, 
and that the company was not liable for the loss of the goods by theft. 
Neal vy. Rail Road Company, 482. 


NONSUIT. 

Where one agreed to become surety for another, on condition that the 
creditor should bring suit within a reasonable time, and he did so shortly 
after the expiration of the credit, but was nonsuited on the groundof . 
not appearing by counsel or otherwise, it was Aeld that another suit 
brought immediately after such nonsuit was sustainable. Gibbs v. Wil- 
liams, 391. 





NOTICE TO QUIT. \ 

1. Where one rented a plantation for a year, and having joined the fences 
of another plantation, owned by him, to the fences of the rented place, 
and then at the end of the year, quit without removing the fence, p!aced 
there, and after five years entered again, it was held that he was not en- 
titled to notice to quit, before bringing suit against him. Bouden v. Bell, 
294. 

. Where a tenant entered into occupation of premises under an express 
lease from month to month, and he continued the occupation for more 
than two years, there is no reason why he should be considered asa 
tenant from year to year, and thus be entitled to six months notice to 
quit. Jones v. Willis, 430. 

3. What notice a tenant from month to month isentitled to—Quere. Ibid. 


* 
~ 


NOTICE TO CONSIGNEES. 
Vide NEGLIGENCE. 


NUDUM PACTUM. 


Where the owner of a rice mill, who had a turn at his own mill, agreed to 
let a customer have it, and there is no particular inducement shown, or 
other explanation given, it was held that the agreement was a nudum 
pactum. Ashe v. DeRossett, 240. , 


OFFICIAL BOND OF SHERIFF. 
Vide AcTION AGAINST SHERIFF, 


OFFICIAL BOND. 
Vide Evivence, 2,3; Pxieapine, 2. 


OFFICER—PUBLIC. 
Vide Costs, 4. 

OFFSPRING OF A FEMALE SLAVE. 
Vide Detinve. | 


ONUS PROBANDI. 
Vide PRESUMPTION OF FACT. 


ORDER OF SALE. 
Vide Power or Court TO SET ASIDE PROCEEDINGS. 
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OVERSEER OF ROAD. 

The statute, Revised Code, chapter 101, section’14, gives the overseer of a 
road (acting in good faith) power to cut poles, &c., on any land adjoin- 
ing his section, and he is not confined to the land immediately adjoining 
the spot where the work isto be done. Collins v. Creecy, 333. 


PARTNERS. 

Where an obligation was signed and sealed by one of two partners and sign- 
ed, only, by the other, it was held to be the deed of the former, and the 
simple contract only of the other, and that the latter might be sued in 
assumpsit alone on this contract. Davis v. Colston, 28. 


Vide Pieapine, 3. 


PARTIES. 

1. In an action against a ferryman for negligently carrying plaintiff's wife 
across his ferry, whereby she was injured, it is not necessary that the 
wife should be made a party plaintiff’ Crump v. McKay, 32. 

2. An action against a guardian for the penalty of $200, for hiring the pro- 
perty of his ward privately, is not required to be brought in the name of 
the State, but is properly brought in the name of an individual undertak- 
ing to sug for the same. Norman vy. Dunbar, 317. 


Vide Appeat, 3; Decree ror Division oF sLaves; Pxieapine, 1, 3, 5. 





PAYMENT TO A SHERIFF. . 
Vide Evipence, 1. 


PENALTY AGAINST A GUARDIAN. 


Vide Parris, 2. 


PENALTY AGAINST A SHERIFF. 

1. A judgment, for the penalty authorised by the latter clause of the 5th 
section of the 29th chanter, of the Revised Code, against a delinquent 
sheriff, &c., is only an incident to the main judgment, against him and 
his sureties, authorised by the former part of the same section; upon a 
reversal, therefore, of the latter, the former falls with it. Buchanan v. 
Me Kenzie, 93. 

Vide Jupement—ScumMary. 
PENALTY AGAINST AN EXECUTOR. 

1, Where an executor gave a part of a standing crop, for hauling the re- 
mainder to the crib, it was held not to subject him to the penalty impos- 
ed for selling a deceased person’s estate otherwise than at public auctioz. 
Me Daniel v. Johns, 414. 

PETITION AGAINST AN INQUISITION OF LUNACY. 
Vide Certiorart, 4. 





PLEADING. 
1. Thongh a covenant be with two or more, jointly, yet if the interest and 
cause of action of the covantees be several, the covenant shall be taken 
- to be several, and each of the covenantees may bring an action for his 
particular damage, notwithstanding the words of the covenant are joint. 

Little v. Hobbs, 179. 
2. Where a debtor delivered to his creditor, without endorsement, a bond 
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on a third person as collateral security, with an agreement, that it should 
be returned if not collected, and the creditor took from a constable a re- 
ceipt for the paper for collection, as being received from him, (the credit- 
or) it was he/d in a suit against the constable, on his official bond, for 
failing to collect, that the creditor was the proper person to declare as 
relator. Chipley v. Albea, 204. 

. A judgment, in favor of “ L, & M.” trading as a firm, is valid, and is 
competent evidence in a suit brought by the constituents of such firm, in 
their individual names set out in full. Lash v. Arnold, 206. 

4. Where a declaration contains two counts, and testimony is given as to 
both, and the Judge charges as to both, and a general verdict is given 
for the plaintiff, if one of the counts be defective, or an error has been 
committed as to one of them, the defendant is entitled to a new trial. 
Wilson v. Tutum, 300. 

5. An action against a person as “ executor” for an act done, or a contract 
made by him after the death of his testatator, cannot be sustained, and 
the words “ as executor’ rejected as surplusage ; as may be done where 
the action is for the party on his own possession, and these words are 
improperly inserted. Beaty v. Gingles, 302. 

6. Two or more separate proprietors of land, cannot sustain a joint petition 
for a ditch to drain their lands, without alleging that a common ditch 
would drain the lands ofall the petitioners, Shaw v. Burfoot, 344. 

. Matter which does not affect the title, but only affords an objection to 
the further prosecution of the suit, as it is then constituted, as marriage 
or death, or the plaintiff’s taking possession, must be pleaded or other- 
wise specially brought to the notice of the Court; but matter that goes 
to affect the ttle as the confirmation of an infant’s deed, may be given in 
evidence under the general issue. McCormic v. Leggett, 425. 


Vide Conrracr, 4,5 ; Quer exsoyment, 3. 


PLEDGE. 
In order to constitute a pledge, there must be evidence that the property was 
delivered for that purpose to the pawnee. Thompson v. Andrews, 453. 


PONDING BACK WATER. 


1. The continuance of an overflow of land by the ponding back of water 
for twelve years, does not justify the presumption of the grant of an ease- 
ment. Griffin v. Foster, 337. 

2. It is not competent, either as a bar to the action or in mitigation of dam- 
ages, for the defendant to show that for twelves years, neither the plain- 
tiff nor the party from whom he purchased, had complained of the over- 
flow of his land. bid. 


eo 


> 


POSSESSION OF STOLEN PROPERTY. 


Possession of a stolen article, raises a presuraption of theft by the possessor, 
only in case such possession is so recent after the theft, as to show that 
the possessor could not well have come by it otherwise than by stealing 
it’ Gregory v. Richards, 410. 


POSSESSION BY BAILEE. 
Vide Larceny. 


POWER OF COURT TO SET ASIDE PROCEEDINGS. 


1. Where two fi fas had been issued to different counties, on\ the same 
jndgment, and one had been satisfied before the return term, it was held, 
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in order to vacate a sale made of the defendant’s land on the return day, 
under the second execution, to be competent for the court to quash and 
set aside such second execution. Adams v. Smallwood, 258. 

2. Where a fi. fa. on a justice’s judgment was levied on land, and the reg- 
ular proceedings had in the county court for subjecting the land, and 
a sale made by virtue thereof, it was held that the county court, at a sub- 
sequent term, has no authority, on motion to set aside the fi. fa. on the 
justice’s judgment. Bennett v. Taylor, 281. 

Vide Practice, 6, 8. 


PRACTICE. 

1. According to the general understanding of the profession, where parties 
have gone into trial without a formal declaration, the plaintiff is to be 
taken to have relied on one suited to the case made by the proof. Davis 
v. Golston, 28. 

2. The statute, Revised Code, chapter 31, section 114, authorising a refer- 
ence in suits upon the bonds of Sheriffs and other public officers, does 
not embrace the case of a bond given by a deputy sheriff for the indem- 
nity of his principal. Willis v. Melvin, 62. 

3. The fact that a county court, by a special statute, cannot hold jury trials, 
does not deprive a party of his common law right, to have issues of fact 
tried bya jury. Buchanan v. McKeneie, 91. 

4. Where on a writ of error, a judgment of the county court, refusing to let 
a party plead, was reversed ‘in the superior court for error, the proper 
course was, to send the case back to the county court, that the plaintiff, 
in error, might be restored to all things which he had lost, and it was 
held to be error for the Judge to give leave to the party to enter his pleas 
in the Superior Court. bid. 

5. Where a statute requires that a proceeding shall originate in the county 
courts, and matters of fact are involved therein, which cannot be tried in 
the county court, because jurisdiction to try issues of fact has been taken 
away by special act of Assembly, the proper course is for the issues to be 
made up in the county court and transmitted, by an order, or by a cer- 
tiorari, to the superior court for trial. Buchanan v. McKenzie, 95. 

6. A judgment on a ca. sa. bond, during the term at which it 1s rendered, 
is in fieri, and may be set aside on motion; and an appeal from the Coun- 
ty to the Superior Court, from an order setting aside such judgment, is 
erroneous, and will be dismissed on motion. Williams v. Schimmerhorn, 
104. 

. A suit at law, cannot be removed into this Court by consent. Rodman 

v. Davis, 134. ; 

8. Courts of Pleas and Quarter Sessions have power to set aside a verdict 
and judgment, and order a new trial during the term. Scaff v. Bufkin, 
161. 

9. The power of the Courts of Pleas and Quarter Sessions, to set aside a 
verdict and order a new trial, is entirely discretionary, and the propriety 
of its exercise cannot be enquired into upon appeal. bid. 

10. Where a petition was filed for partition of slaves and money, and there 
was no answer, no judgment pro confesso, no issue made up, and no or- 
der made for setting the case for hearing, it was held erroneous for the 
Court to pass a decree. Billups v. Riddick, 163. 

11. The Act of 1861, (2d extra session) chapter 10, section 4, did not af- 
fect questions as to the continuance of causes coming before a court, 
whose sittings commenced upon Monday of the week, during which, the 
act was ratified. Foust v. Trice, 490. 

Vide Compromise; Eyectment, 3; Manpamus, 1, 2, 3; TRIAL OF A NON 

compos; WalIvER, 2. 


“J 
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PRELIMINARY ISSUE. 
Vide Trrat or a Non Comros. 


PRESUMPTION OF FACT. 

Where, in a suit for the loss, by fire, of a quarftity of rice, deposited at a 
mill to be beaten, it was proved that the general custom of the mill was 
to give a receipt to the owner of the rice delivered, expressing the quan- 
tity and the terms of deposit, it was held, in the absence of proof that the 
custom was departed from in this particular instance, that there was a 
.presumption that such a receipt was delivered to the plaintiff. Ashe v. 
De Rosset, 240. 


PRESUMPTION OF HONESTY. ‘ 
1. At law, the rule is, that fraud never is presumed, and he who alleges it 
must prove it. Zomlinson v. Payne, 108. 
2. It may be taken as a general proposition, that every man is presumed to 
be honest in his dealings, until the contrary is proved. bid. 


PRESUMPTION OF PAYMENT. 


Vide Exporsement, 1. 


PRINCIPAL AND SURETY. 

Where a person bid off a parcel of wheat at an auction sale, and another 
person came forward and gave his note for it, in compliance with the 
terms of the sale, it was properly left to the jury to determine whether 
the latter intended to become the purchase, or to become the surety of 
the bidder. Thompson y. Andrews, 453. 


PRIVITY. 
Vide Conrract, 8. 


PROBATE OF A WILL. 
Before a will can be received by our courts, as having been established by 
a tribunal in another State, it must appear by the record that such will 
was duly passed on by it, and that such tribunal was the court of pro- 
bate of the domicil. Zownsend v. Moore, 147. 


QUASHING AN INDICTMENT. 
Vide Apprat, 2. 


QUASHING PROCEEDINGS. 
Vide Power OF COURT TO SET ASIDE PROCEEDINGS. 


QUIET ENJOYMENT. 

1. Where a grantor of land in another State, entered into a covenant of 
quiet enjoyment, and after his death, his widow recovered of the gran tor 
a sum certain in lieu of her dower, (the law of the State subjecting all 
lands to dower, of which the husband was seized during coverture) it 
was held that such recovery was an eviction, and the covenantee was 
entitled to recover the amount paid. Jackson v. Hanna, 188. 

. Where a covenantee sued on his covenant for qniet enjoyment, on ac- 
count of a recovery of a sum certain off of him by the widow of the cov- 
enantor for her dower, and it appeared that only a part of the recovery 
was paid when the suit was brought, and the remainder afterwards and 


to 
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before the trial, it was held that the covenantee was entitled to recover the 
whole sum. bid. 

3. The action on acovenant of quiet enjoyment is transitory, and though 
entered into in another State, may be sued on in this State. /bid. 


QUO WARRANTO. 

An information in the nature of a writ of quo warranto against a corpora- 
tion, to have its privileges declared forfeited, because of neglect and abuse 
in the exercise of them, must be filed in the name of the Attorney Gen- 
eral of the State, and cannot be instituted in the name of a solicitor of a 
judicial circuit. Houston v. Neuse River Nav. Co, 476. 


RAPE. 

1, The inference arising against the truth of a charge of rape, from a long 
silence on the part of the female, is not a presumption amounting to a 
rule of law, but is a matter of fact, to be passed on by the jury. State 
v. Peter, 19. 

Vide Carnal KNOWLEDGE OF A FEMALE INFANT. 


RAIL ROADS AS COMMON CARRIERS. , 

1, Where freight is carried on a railroad, from station to station, if the own- 
er is not ready to receive it at its destination, the duty of the currier is 
discharged by placing it in the ware-house of the company without giv- 
ing notice to the owner or consignee. Neal v. Rail toad Co, 482. 

2. It is certainly not required of the ware-house men, at a railroad station, 
to notify consignees, living at a distance, of the arrival of their goods, 
either through the mails or otherwise. bid. 


RECORD OF AN APPEAL—ITS CONCLUSIVE CHARACTER. 


Vide Arreat Bonn, 2. 


RECORD OF PROBATE IN ANOTHER STATE. 
Vide Prospate oF A WILL. 


RECORDARI. 

Where the president of a rail-road company was informed that a suit was 
about to be brought against his company, before a justice of the peace, 
and believing that a recovery in such suit would be unjust, gave instruc- 
tion to the most convenient station-agent, to attend the trial, and ip case 
of a recovery against the company, to appeal to court, and such agent 
was a diligent and faithful officer, but from ignorance of the law, failed 
to procure security for the appeal, it was eld that there was no such 
laches on the part of the president, as deprived the company of a right 
to a recordari. Rail Road Co. v. Vinson, 119. 


REFERENCE TO CLERK. 

Vide Practics, %. 
REFUNDING BOND. 

Vide Statute or Linrrations, 8. 


REGISTERED COPY. 
1. The 16th section of the 37th chapter of the Revised Code, makes a certi- 
fied copy of a registered deed competent evidence. Hughes v. Debnam, 
127. 
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2. Slight and immaterial mistakes in the registration of a deed of gift will 
not avoid it. bid. ;, 


Vide Evivence, 2. . 


RELEASE. 
Vide Estopret, 1. 


REMEDIAL LEGISLATION WHERE COURT HOUSES HAVE BEEN 
BURNT. 
Vide CoLor oF TITLE. 


REMOVING A FENCE. 

Where a party has neither possession, nor right of possession to land, he 
cannot, upon an indictment for unlawfully removing a fence therefrom, 
raise @ question as to a right of entry, nor is it any defense to him that 
he did the act to bring on a civil suit, in order to try the title. State v. 
Graham, 397. ;, 


REMOVAL OF A SUIT TO SUPREME COURT BY CONSENT. 


Vide Practice, 7. 


REMOVING A DEBTOR. 

1. Where a party, with his horse and buggy, ¢arried a debtor to a railroad 
station, and there procured the money to enable him to leave the State, 
with the intent to assist him in the purpose of avoiding his creditors, it 
was held to be a fraudulent removal within the statute. Moffitt v. Bur- 
gess, 342. 

2. The declaration of a debtor fraudulently removed, that “he intended to 
get the defendant into a scrape,” was held to be immaterial. bid. 


REPAIRS TO A VESSEL. 
Vide ArracuMent, 1. 


RETURN OF PROCESS. . 
Vide Fatse Rerory, 1, 2, 3. 


ROAD. 

Whether there was a necessity for a public road, between given termini, is 
matter which cannot be re-examined in this Court. Pridgen v. Banner- 
man, 53. 

Vide Overseer or Roap. 


RULE IN SHELLY’S CASE. 
Vide Deep or GIFT. 


SALE OF LAND. 

1. Where an administrator petitioned for the sale of his intestate’s land, set- 
ting forth the number and amount of the debts existing against the es- 
tate, and a decree passed for such sale, in a suit by an administrator de 
bonis non, to recover a surplus over and above the debts, such decree was 
held not to be conclusive as to such debts, although the persons, to whom 
the land was devised, were made parties. atta v. Russ, 111. 

2. A sale of land, by a decree of a court of equity, is, in effect, a sale by 





~~ 
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the owner of the land, through the agency of the court. Williams v. 
Council, 229. 

3. Notice is not required to be given to the creditors of a deceased person on 

an application by the administrator or executor to sell the real estate for 

the payment of debts, Revised Code, chap. 46, section 45, &c. Thomp- 

son v. Cow, 311. 

Nor is the fund raised by such sale under the control and direction of 
the court making the order of sale. bid. 

5. After passing the order for the confirmation of a sale, made by virtue of 
the statute, Rev. Code, chapter 46, section 45, &c., the jurisdiction of the 
court is at an end, and a petition fo open the biddings under such sale, will 
not be sustained. bid. 


a 


SCHOOL FUNDS. 


Vide Cuainman or Common Scuoo.s. 


SCIRE FACIAS. 
Vide Dertinve. 


SEAL. 
A square piece of paper affixed with a wafer to an instrument, opposite to 
the name of the donor, in the place where the seal is usually placed, will 
in the absence of proof that the donor intended otherwise, be valid as a 
seal, Hughes v. Debnam, 127. 


SECRET TRUST. 

Where one owned and possessed slaves for 15 years, and they were run 
out uf the State secretly, by the owner, into another State, and then ta- 
ken in hand by the defendant, who carried them into a distant State and 
sold them, and received the money about the time the’ plaintiff's judg- 
ment was obtained against the owner, it was held that this was some ev- 
idence of a secret trust, for the use and benefit of the debtor, to enable 
him to defraud his creditors. Morrison v. McNeill, 45. 


SEISIN OF ANCESTOR. 
Vide Sratoure or Limrrations, 7. 


STAY LAW. 


The provision of the Act of Assembly, passed on the 11th day of May, 1861, 
commonly called the “Stay Law,” forbidding jury trals, and trials be- 
fore justices of the peace, and the issuing of executions, and sales under 
executions and deeds of trust, hela to be unconstitutional and void.— 
Barnes v. Burnes, 366. 


SET OFF. 
Money paid by B, the surety of A, is a good set-off against a note payable 
to A, which was endorsed after it felldue. Harrington v. Wilcox, 349. 


SHERIFF. 
Vide Summary JUDGMENT. 


SHERIFF. 
Vide Fatse Retory, 1, 2, 3. 
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SHERIFFS BOND. 

1. The ceremony of acknowledgement in open court, and registratior., are 
not essential to the validity of a sheriff's bond. McLean v. Buchanan, 
444. 

2. Where a debtor lived in one county, and had places of business in two 
other counties adjoining, and it appeared that a sheriff who acted as a 
collecting officer, went three times during three months to such residence, 
at the end of which time the debtor became insolvent, although it appear- 
ed that the debtor was most usually absent from home during this time, 

- it was held that the officer was guilty of such lashes as to render him 
and his sureties liable on his official bond. bid. 


- 
~ 


SLANDER. 

1. The words, “ You as good as stole the canoe of J. H ,” are not actionable, 
per se. Stokes v. Arey, 66. 

2. It is not actionable, per se, to charge a white man with being a free ne- 

gro; and it does not alter the case, that such white man was a minister 
of the gospel; McDowell v. Bowles, 184. 

. In a declaration for slander, in charging the plaintiff with perjury in an- 
other State, it must be averred that, by the laws of such other State, per- 
jury is an offense to which is annexed an infamous punishment. Spar- 
row v. Maynard, 195. 

4. Words charging one with an attempt to commit a felony, however odi- 

ous, are not actionable per se. Wilson v. Tatum, 300. 

5. Reports that the plaintiff swore to a lie or hes in a distant county, can- 
not properly be submitted tea jury in an action of slander as elements, 
frem which a jury are to make up an estimate of their own of the cha- 
racter of the plaintiff. Luther v. Skeen, 356. 


Ceo 


~ 


SLAVES. ’ 
Vide Contract, 9; Deep or Girt; Jat FEES. 


SOLDIER UNDER ARREST. , 
Vide Hapeas Corpvs. 


STATUTE OF FRAUDS. 

1. Where the land of one of two sureties of a third person was sold under 
execution for the debt, and the other surety bid it off, it was he/d that an 
agreement for the owner of the land to pay the debt, and take an assign- 
ment of the bid to him, was not affected by the statute of frauds. Hock- 
aday v Parker, 16. 

2. Where a remainder in slaves, during the particular interest, was offerred 
for sale at auction, when certain written terms were proclaimed by the 
crier, and the defendant was the last and highest bicder, but the propet- 
ty was not delivered to him, in a suit for not complying with the terms 
of sale, it was held that the contract was within the statute of frauds, so 
far as the bidder was concerned, and no action would lie against him.— 
Edwards vy. Kelly, 69. 

Vide Cowrract, 8. 


STATUTE OF LIMITATIONS. 

1. Where a bailment is once established, a mere possession under a claim 
of title with the use of property as his own, unaccompanied by an act 
upon the part of the bailee, changing the nature of bis holding, will not 
set the statute of limitations in motion. Koonce v. Perry, 58. 
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2. Where a writ in slander was. issued, returnable to a term of the Court, 
and no alias issued from such return term, but a writ issued from the 
next term thereafter, it was held that the latter writ was the commence- 
ment of the suit, and the limitation to the action must be determined ac- 
cordingly. Hanna v Ingram, 55. 

3. Where the land of an infant was seld by a decree of a court of equity, 
and the purchaser went into possession, but no deed was made by the 
master during his continuance in office, it was held, that during this time 
the purchaser was in as the tenant of the former owner, and that his ta- 
king a deed from the master after his going out of office, did not change that 
relation. Williams v. Council, 229. 

4. Held further, that the purchaser’s making a deed of trust to secure debts, 
but still remaining in possession, did not change the relation, and make 
the holding adverse, bid. 

5. Held further, than an agreement on the part of such purchaser to sell the 
land thus bid off by him, absolutely, and an entry and possession of the 
party contracting to buy, he acknowledging himself the tenant of the 
person who bid off the land, did not make the holding adverse to the 
original owner. bid. 

6. Where the ancestor of a married woman died seized and possessed of a 
tract of land, it was held that the descent cast, and the title derived from 
her ancester, according to the law of this State, gave her an actual seizin, 
and having had children during her coverture, her husband became ten- 
ant by the curtesy initiate, and was subject to the bar of the statute of 
limitations. A fortiori is such the case where one of the wife’s co-heirs 
made an actual entry ; for his possession was that of all the heirs. Child- 
ers v. Bumgarner, 297. ' 

. The children of one entitled to an estate as tenant by the curtesy, are 
allowed seven years from the death of their father before their they are 
barred by the statute.of limitations. bid. 

8. The statute of 1789, barring claims not sued for in two years, does not 
protect an administrator unless he has paid over the assets to the distri- 
outees, and taken refundirig bonds as well as advertised in conformity 
with the act. Cooper v. Cherry, 323. 


Vide Demann, 1. 


“J 


STATUTE OF USES. 
Vide Limrrations in Remarnper, 3. 


SUBSCRIBING WITNESS. 

It is sufficient if a subscribing witness, at the execution of the instrument, 
had mind enough to understand the obligation of an oath, and to prove 
the capacity of the donor and his execution of the deed. Hughes v. Deb- 
nam, 127. 

2. Where there is doubt, whether or not a subscribing witness to an in- 
strument signed it before the donor, it was held that in the absence of 
proof to the contrary, the presumption is, that the donor signed it first. 
Ibid. 


TAXING POWER. 
Vide Town ComMMISSIONERS. 


TENANCY. 
Vide Evipence. 16. 
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TITLE. 
Vide Trespass q. c. f 2. 


TITLE COMMON TO BOTH PLAINTIFF AND DFENDANT 
Vide Esecrment, 2. 


TITLE IN A THIRD PERSON. 
Vide Esectment, 2; Trover, 2. 


TIMBER FOR REPAIRING ROAD. 
Vide Overseer or Roap. 


TIME WHEN AN ACT TAKES EFFECT. 
Vide Practice, 11. 


TOWN COMMISSIONERS. 


The Legislature may delegate a portion of the general taxing power to in- 
corporated towns for corporation purposes, and it was held that the stat+ 
ute, Rev. Code, chap. 111, sec. 13, empowering the commissioners of in- 
corporated towns to levy a tax of twenty-five dollars upon retailers of 
spiritous liquors by the quart measure or under, was a proper exercise of 
their power. Commissioners v. Patterson, 182. 


TREATIES WITH INDIANS. 


1. Where an Indian, under the treaties of 1817 and 1819, after having his 
reservation allotted to him, voluntarily abandoned it and re-united him- 
self with his tribe, west of the Mississippi, it was held that his children, 
after his death, were not entitled to any estate in such reservation — 
Welch v. Trotter, 197. 

2. A treaty in its effect is an executory agreement, and where an estate 
was limited by treaty, to one for life, with a remainder to others, on a 
condition extending to both estates, it was held that on breach of such 
condition, both estates were defeated without entry. bid. 


TREATMENT OF HIRED SLAVES. 
Vide Contract, 9; NeraGiicencs, 3. 


TRESPASS Q. C. F. 

1. Where a defendant in an action of ejectment has been evicted under a 
judgment and writ of possession, he is not estopped, on making an actu- 
al entry on the premises, from maintaining an action of trespass Q. C. F., 
and on showing title, he may recover for trespasses committed after the 
termination of the former suit. White v Cooper, 48. 

2. Where one having title, enters upon one who has evicted him by a judg- 
ment in ejectment and writ of possession, the former, by the jus post- 
liminti, notwithstanding the presence of the other, will be considered to 
have been in possession all the time from and after the date of the evic- 
tion. bid. 

TRIAL OF A NON-COMPOS. 

Where, upon the arraignment of one for murder, it was suggested that the 
accused was a deaf mute and was incapable of understanding the nature 
of a trial and its incidents and his rights under it, it was held proper for 
ajury to be empannelled to try the truth of these suggestions, and 
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such jury’s responding in the affirmative of these suggestions, for the 
Court to decline putting the prisoner on his trial. State v. Harris, 136. 


TRIAL—CONDUCTING OF. 
Vide Evivence, 20. 


TROVER. 

1. Where a constable, by levy and actual seizure of a slave, had acquired a 
right to the te sd for the satisfaction of executions in his hands, and 
delivered such slave to the jailor of the county for safe-keeping, a refusal 
of the jailor to re-deliver the said slave, by command of his superior, the 
sheriff, was held, in an action of trover by the constable, against the sher- 
if, to be evidence of conversion. McDaniel v. Nethercut, 97. 

here the plaintiff delivered a quantity of wheat to the defendant, with 
an injunction to keep it until called for, to which he assented, it was held 
in an action of trover, brought to recover its value, that it was a valid 
defense for the defendant to show that the title to the wheat was ina 
third person, to whom he had delivered it before the plaintiff’s demand 
and suit. Thompson v. Andrews, 125. 


2. 


VERDICT. 

1. Where there were two counts in an action of ejectment on the demises 

. of several heirs-at-heir, and a general verdict was rendered, giving nom- 
inal damages, but on a point of law reserved it was determined that the 
lessor in one of the counts was barred by the statute of limitations, it 
was held that the other lessor, was, nevertheless, entitled to his judgment. 
Childers v, Bumgarner, 297. . 

2. In an action of debt for a penalty, in which nil debit is pleaded, a ver- 
dict finding all issues in favor of the plaintiff and assessing his damages 
to $500, will not sustain a judgment of recovery. Albright v. Tapscott, 
473. 


VERDICT—SPECIAL. 
Vide Larceny. 


VICIOUS ANIMALS. 


Where a sow, having a bad reputation for devouring young poultry, (which 
was known to her owner) was seen with a duck in her mouth, and on 
being chased dropped it, but immediately again ran after it, and was shot 
by the owner of the duck while in such pursuit, it was held that he was 
justified in so doing. Morse v Nixon, 35. 


VOLUNTARY ASSIGNMENT. 
Vide Fravp. 
WAIVER. 


Apptat Bonp, 1; Cerriorart, 1. 


WAIVER OF OBJECTION ON A TRIAL BEFORE A MAGISTRATE. 


1. A defendant, by going to trial before a justice of the peace, on the merits 
of his case, without making objection to the want of service by a proper 
officer, is not at liberty to take the objection in an appellate court. Zay- 


lor v. Marcus, 402. 
2. Where there was a trial before a justice of the peace, and an appeal, and 
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no objection appears on the face of the proceeding to the Service of thé 
warrant, it will be assumed in the appelatesniaart ov the objection was. 
waived below. bid. 


WARE-HOUSE-MEN. 
Vide RAILROADS AS COMMON CARRIERS, 1. 


WIDOW—HER DISSENT FROM WILL. 
Where a widow qualified as executor of her husband’s will, it was held 
that she could not afterwards dissent from the will and claim te | 
Mendenhall y. Mendenhall, 287 


WILL. 
Vide PropaTeE OF A WILL. 


WRIT OF ERROR. 


Vide Practice, 4. 


WRIT OF ERROR CORAM NOBIS. 

1. A writ of error coram nobis, lies from any court of record returnable to 
itself, and not from a superior to an inferior couft. Roughton v. Brown, 
393. 

2. Only the parties to a judgment, as to whom there is error of fact, need 
join in a writ of error coram nobis, bid. 

3. The husband of a feme covert against whom a judgment has been bo 
must join with her in an a application for a writ of error coram nobis, 


WITNESS. 

The maxim of Jaw “falsum in uno, falsum. in omnibus” does not prevail in 
courts of law, the fact of the witness’ having sworn falsely as to one mat- 
ter, going to the credibility and not to the competency of his testimony 
as to other matters. State v. Smith, 132. 


Vide Evipence, 8 


WRIT. 
Vide AmenpMeEnt, 4. 


WRITTEN CONTRACT. 
Vide Evivence, 12. 











